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PREFACE. 



The followiiig work has been prepared in the discharge of 
a part of the duties belonging to the chair of the Dane Pro- 
fessorship of Law in Harvard University. The Essay of 
Sir William Jones on the same subject is in the hands of 
every scholar and jurist, and deserves great praise for its 
elegant diction, its various research, and its abundant learn- 
ing. Slill it is but a mere outline ; and it must be admitted 
to be very imperfect in details, and occasionally quite errone- 
ous in its principles. The author was (as every one perceives) 
deeply versed in the juridical antiquities of ancient and mod- 
em nations, and be indulged himself in a not unbecoming 
admiration and reverence of the civil law. He has every- 
where manifested an extreme solicitude to make the princi- 
ples of this branch of jurisprudence, as administered at Rome, 
appear in harmony with the common law, as administered in 
Westminster Hall. And this circumstance has sometimes ap- 
peared to mislead his judgment, and sometimes has disturbed 
the clearness of bis reasoning. For the other defects of his 
work a still more satisfactory apology may be found in the 
actual state of the English Law of Bailments at the time when 
he wrote his Essay. Few and scanty were the materials, which 
could be gathered from any other sources than the jurispru- 
dence of continental Europe. Lord Holt's celebrated Judg- 
ment in the case of Coggs v. Bernard ' constituted at that 
period almost the only attempt to arrange the principles of 
the Law of Bulments in a scientific order. It was a prodigious 
effort, in which, however, he was greatly assisted by Brac- 
ton, and still more by the civil law, from which Bractoo bad 

1 3 lA. Bftym. R. 909. 
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drawn bis own materiak. In the Commeotaries of Sir Wil- 
liam Blackstone the title of Bailments occupies little mora 
than two pages ; and even these contain some incorrect state- 
ments. Yet the Law of Bailments is of vital importance in 
a large class of commercial transactions, 

Sir William Jones, if not the first, was at any rate among 
the first, to call the attention of English lawyers to the ex- 
traordinary merit of the treatises of Pothier upon the prin- 
cipal hranches of commercial law. Nor is his eulogy upon this 
great man, warm and vigorous as it is, too strongly coloured. 
Few works have ever appeared in the jurisprudence of any 
country, in which the qualities of " luminous method, apposite 
examples, and a clear, manly style," are more perfectly ex- 
hibited, than they are in the writings of Pothier. 

But while a just commendation is given to this eminent 
jurist, it should not be forgotten, that an equally high tribute 
is due to bis predecessor and real master. Monsieur Domat, 
whose work, entitled " The Civil Law in its Natural Order," 
considering the age and the circumstances, in which it was 
written, is a truly wonderful performance. His method is 
excellent, and his matter clear, exact, and comprehensive. 
Pothier (as well as other continental jurists) has drawn 
largely upon him to assist his own labours. 

My design in the present Commentaries has been to pre- 
sent a systematical view of the whole of the common law in 
relation to Bailments, and to illustrate it by, and compare it 
throughout with, the civil law, and the modern jurisprudence 
of continental Europe. I have treated every branch of the 
subject (at the hazard of some repetitions) as a distinct and 
independent subject ; believing, that for elementary instruc- 
tion such a course would be found more convenient, as well 
as more satisfactory, than the common method of reference 
to other beads. In this, as well as in many other respects, I 
have availed myself of the example of Pothier and Domat. 
I have not scrupled to follow in a very great measure the 
method and arrangement of these authors ; and I have en- 
deavoured to incorporate into ray text every position to be 
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found ID their treatises, which could be of the slightest use, 
either in a practical or a theoretical view, to a studeat of the 
common law ; so that the reader, if he b dbincliaed to go over 
the pages of those authors, will, I trust, find at hand what- 
ever is valuable in their collective labours. 1 have, in like 
manner, availed myself of the writings of other distinguished 
civilians and commentators on the civil law, as far as their 
labours appeared to me to afford any new lights in the exposi- 
tion of my subject. 

Perhaps some apology may be thought necessary for my 
having, in a treatise on the English Law of Bailments, bor- 
rowed so largely from foreign sources. My reasons are as 
follows : — In the first place, the learned founder of the 
Dane Professorship, with that spirit of professional liberality, 
which has always characterized him, suggested lo me at an 
early period the propriety of my presenting, in all my labours 
upon commercial law, a full view of the corresponding por- 
rions of the commercial jurisprudence of coniiuental Europe. 
To advice so given it was impossible not to listen with the 
utmost respect ; and the wisdom of it has appeared more and 
more strongly to my mind, as it has been contemplated in all its 
bearings. In the next place, I have long entertained the be- 
lief, that an enlarged acquaintance with the continental juris- 
prudence, and especially with that of France, would furnish 
the most solid means of improvement of commercial law, as it 
now is, or hereafter may be, administered in America. Mr. 
Chancellor Kent has already led the way in this noble ca- 
reer; ' and has, by an incorporation of some of the best prin- 
ciples of the foreign law into ours, infused into it a more be- 
nign equity, as well as a more persuasive cogency and spirit. 
The English common lawyers (Itmust be acknowledged with 
deep regret) have hitherto generally exhibited an extraordi- 
nary indifference to the study of foreign jurisprudence ; an 
indifference, as little reputable to their characters as jurists, 
as it is to their judgments as men. Doctor Strahan, in the 
Preface to his translation of Domat, has spoken on this subject 

1 1 Kent Com. % 23, p. 481 el mj. 
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in language of such freedom and force, as entitle it to respect. 
I know not, whether one ought to be most struck with the 
calmness of its rebuke, or with the mortifying severity of 
its t uth. " 1 was surprised," says he, " to find, in a couu- 
try [England], where all arts and sciences do flourish and 
meet with the greatest encouragement, that one of the no- 
blest of the human sciences, and which contributes the 
most to cultivate the mind, and improve the reason of man, 
as that of the civil kw does, should be so much disregarded, 
and meet with so little encouragement. And I observed, that 
the little regard, which has of late years been shown in this 
kingdom to the study thereof, has been in a great measure 
owing to the want of a due knowledge of it, and to the being 
altogether unacquainted with the beauties and excellences 
thereof ; which are only known to a few gentlemen, who have 
devoted themselves to that profession ; others, who are perfect 
strangers to that law, being under a false persuasion, that it 
contains nothing, but what is foreign to our laws and customs. 
Whereas, when they come to know, that the body of the civil 
law, besides the laws peculiar to the Commonwealth of Rome, 
which are there collected, contains likewise the general prin- 
ciples of natural reason and equity, which are the funda- 
mental rules of justice in all engagements and transactions 
between man and man, and which are to be found no where 
else in such a large extent, as in the body of the civil law, 
they will soon be sensible of the infinite value of so great a 
treasure," Such is the language used by an English civilian 
more than a century ago. It is lamentable to say, that it 
may be applied, with but little mitigation, to the general 
state of the profession of the common law in our day.* 

There is a remarkable difference in the manner of treating 
juridical subjects, between the foreign and the English jurists. 
The former, almost universally, discuss every subject with 

* I take pleasure tu referriogthe reader to an excellent article on 
the civil law, published in " The American Jurist " for July, 1839, p. 39 
et aeq. It is written with all the sounJ judgment and practicalsensc of 
its learned author. 
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an el&bontte, theoretical lulness, and accuracy, and ascenti to 
the elflroentary principlea of each particular branch of the 
science. The latter, with few exceptions, write what they 
are pleased to call practical treatises, which contain little 
more than a collec^on of the principles laid down in the md- 
judged cases, with scarcely ao attempt to illustrate them hy 
any general reasoning, or even to follow them out into collat- 
eral consequences. In short, these treatises are but little 
more than full Indexes to the Reports, arranged under appro- 
priate heads ; and the materials are often tied together by 
very slender threads of connexion. Thoy are better adapted 
for those, to whom the science is familiar, than to instruct 
others in its elements. It appears to me, that the union of 
the two plans would be a great improvement in our law trea- 
tises ; and would aSbrd no inconsiderable assistance to stu- 
dents in mastering the higher branches of their profession. 

In the present work I do not pretend, in any suitable man- 
ner, to have accomplished such a plan, as is here proposed. 
More learning and more leisure, than are within my reach, are 
requisite for such a task. I have, however, endeavoured to 
bring together the products of my own imperfect studies. As 
the work is principally designed for students, I have not 
hesitated to repeat the same train of remark, whenever, from 
a new connexion, it might be useful to explain a difficulty, 
or to illustrate a new position or authority. I have also 
availed myself occasionally .of the freedom belonging to a 
commentator to express a doubt, or deny a doctrine. But I 
have rarely done so, except when the point has been purely 
speculative, or the Common Law authorities justi6ed me in the 
suggestion. Whatever is in this respect propounded, is to be 
considered as submitted to the judgment of the reader, as mat- 
ter worthy of further examination. If 1 have done any thing 
to hghten the labours of any ingenuous youth, who are strug- 
gling for distinction, or to attract abler minds to a more pro- 
found investigation of this branch of Contracts, I shall reap 
alt the reward, which, beyond the mere fulfilment of duty, 
I have ever proposed to myself. I throw myself on the 
b 



by Google 



candour of a profession, from which I hare uoilbrmly received 
indulgence ; and offer these Commenuries to the public in 
that spirit of subdued conGdence, which invites examination, 
and, at the same time, is not unconscious of the real difficul- 
ties, with which a tvork of this nature is attended. 

January, 1832. J. S. 



EUUTDH. 

The dictumof Mr. Jiutie«CoHennor«, p. 2!S, ■honld retd thni: — "If I 
grant goodtto ■ man to keep for mjuoe, if the gTKxia, by hii Jt/kuit, (nu^ 
gardt, i. «■ itiBtteQtiiui,) ue stolen, he ahsllbe chargeable to me for the uma 
goods i hut if he is robbed of the sune goods, he is excusable hj law." TlM 
correction u uapoitant to the understuidiDg of the contest. 
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COMMENTARIEa 



ON BAILMENTS llf , tiJGNEBAI^ 

Sect. 1. The Law of Bailmentu^fres at the founda- 
tion of many commercial contracts, dnd therefore is 
entitled to recdre an independent cdii^eratioD, It 
is of perpetual though tacit reference ia. fhe law of 
shippmg and factorage, and a just understaii'dip^ of it 
seems preliminary to a foil discussion of those,, tis well 
as of many other important heads in our jurisprudente. 

^ 2. The term, Bjulment, is derived from the Frfebch. . 
word, baiUer, which signifies to deliver.' It is a coinV 
peneHous expression to signify a contract resulting from -' 
dehvery. Sir MHUiam Jones has defined b^lment to 
be **a delivery of goods on a condition express or 
implied, that they shall be restored by the biulee to 
the bailor, or according to his directions, as soon as the 
purpose, for which they are bsdled, shall be answered." * 
He has ag^n, in the closing summary of his Essay, 
defined it in language somewhat different, as "a deliv- 
ery of goods in trust on a contract expressed or un- 
piied, that the trust shall be duly executed, and the 
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2 BAILMENTS IN OENERAL. [CH. I. 

goods redelivered, as soon as the time or use, for which 
they were bailed, shal] hare elapsed or be performed." * 
Each of these de6nitions seems redundant and inaccn- 
rate, if it be the proper office of a definition to include 
those things only, which belong to the genus or class. 
Both these definitions suppose, that the goods are to be 
restored or redelivered ; but in a bailment for sale, as 
upon a consignment to a factor, no redelivery is con- 
templated between the parties. In some cases, no use 
is contemplated by the ^ailee ; in others, it is of the 
essence of the contract j Tn some cases, time is mate- 
rial to terminate the ■contract; in others, time is neces- 
sary to give a neyK-ite'cessoriid right. 

Mr. Justice B_l&fckstone has defined a bailment to be 
" a delivery .■^Tgriods in trust upon a contract express- 
ed or implied^" that the trust shall hefaithfuMy executed 
on the part of the bailee ; " * and in another place, as a 
"delixefry' of goods to another person for a particular 
use"fy It may perhaps be doubted, whether (though 
g^eVally true) a faithful execution, (if by faithful be 
'--Bieant a diligent execution,) or a particular use, (if by 
-. iise be meant an actual user by the bailee,) consdtutes 
an indispensable ingredient in all cases of bailment. 
Mr. Chancellor Kent, in his excellent Commentaries,* 
has blended, in some measure, the definitions of Jones 
and Blackstone. 

Without professing to enter into a minute cridcism, 
it may be said, that a bailment is a delivery of a thing 
in trust for some special object or purpose, and upon a 
contract, express or implied, to conform to the object 
or purpose of the trust. 

■ JoDes'e Bulm. 117. 3 2 Bl. Com. 45]. 

3 2 Bl. Com. 395. *^ Kent, Com. lect. 4(1, p. 437 
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CH. I.] BAILMENTS IN GENERAL. 3 

^3. Bailments are properly divisible into three kinds. 
1. Those, in which the trust is for the benefit of the 
bailor. 2. Those, in which the trust is for the benefit 
of the baOee ; fmd, 3. Those, in which the trust is for 
the benefit of both parties. The first embraces depos- 
its and mandates ; the second, gratuitous loans for use ; 
and the third, pledges or pawns, and hiring and letting 
to hire. 

^ 4. A Deposit is commonly defined to be a naked 
bdlment of goodsto be kept for the bailor without re- 
compense,* and to be returned when the bailor shall 
require it. The s^pellation and the definition are both 
derived from the civil law.* "Depositum est, quod 
custodiendum alicui datum est." 

^ 6. A Mandate is commonly defined to be a bail' 
ment of goods without reward, to be carried from place 
to place, or to have some act perfonned about them.' 
This appeUation also is derived from the civil law. 
"Mandantis tantum gratis intervenit mandatum," Is the 
language of the Institutes ; * " Mandatum nisi gratuitum 
nullum est," is that of the Pandects.^ 

^ 6. A Loan for Use, called in the civil law commo- 
datum, ia a b^ment of goods to be used by the b^lee 
for a limited time without reward.* The same defini- 

1 Jonea'a Bailm. 3G, 117. See also 1 Bell's Com. '257 ; 1 Dane's Abr. 
ch. 17, art. a, § a 

a JimL iMt Lib. 3, tit. IS, $ 3 ; Pandect Lib. 16, tit 4, 1. 1 j TkamU 
Civ. Law, B. 1, tjt 7, ^ 1 ; Pothicr, tit Traits du Contrat dc Depoiit art. 
prelim.; Wood's Inst Civ Law, B. 3, ch. 2, p. 210; Vinnius in Inst I^b. 
3, tit 15 ; Heinec. Elem. Jur. Lib. 3, tit 15, § 1791. 

3 JoDes'8 Bailiu. 36, 117. See aUo 1 Bell's Com. S59; 1 Dane's Abr. 
cli. 17, art 5. 

* Inst Lib. 3, tit 1, § 1. 

s Dig. Lib. 17, tit 1, 1. 1. See also Domat B. I, tit IS, § 1 ; Pothier, 
Traits du Handat art. prelim. ; Wood. Civ. Law, B. 3, ch. 5, p. 342. 

■Jones's Bailm.3R, 117. See also 1 Bell's Com. 255; 1 Dane's Abr. 
cli. 17, ait 3. 
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4 BAILHEKTS IN GENERAL. [CH. I. 

don is given in the civil law : ** Commodata autem res 
tunc propria inteUigitur, si ntilla mercede accept^ vel 
constituti res dbi utenda data est — gratuitum enim 
debet esse commodatum." ^ It differs from what is call- 
ed in the civil law a mutuum in this, that in a commo- 
datum the goods are lent to be specifically returned; in 
a mutuum the goods are to be consumed, and are to be 
repaid in property of the same kind.' Thus com or 
wine delivered to one to be consumed, and to be repaid 
in kind, is a case of mutuum ; but if a hprse be gra- 
tuitously lent for a journey, it is a case of commodatum. 

^ 7. A Pledge:, or Pawn, is a bculment of goods to a 
creditor as security for some debt or engagement.' In 
the civil law, that was properly called a pigtms (pledge), 
where the thing was delivered to the creditor; if it re- 
mained with the debtor, though pledged as security, it 
was called an hypotheca (hypothecation.) "Proprie 
pignus dicimus, quod ad creditorem transit ; hypothe- 
cam cum non tran^t nee posses^o ad creditorem." * 

^ 8. A Hiring, called in the civil law locatio-conduc- 
tio, is a bfdlment always for a reward or compensation. 
It is divisible into four sorts. 1. The hiring of a thing 
few use, (locatio rei.) 2. The hiring of work and labour, 
(locatio opens faciendi.) 3. The hiring of care and 
services to be performed or bestowed on the thing de- 
Uvered, (locatio custodiae.) 4. The hiring of the car- 
riage of goods (locatio opens mercium vehendamm) from 

I lDat.Lib.3,dL 13,^2; PoUiier,Traitfi du Pret. a iiBage,art. prelim.; 
Wood,Civ. Law,B.3,ch. I,p. 215; Dig. lib. 13, tit. 6; Domat B.l,tit. 
5,41. 

» lDrt.Lib.3,tit.l5,^2; Wood.Civ.Uw, B. 3, ch. l,p. 312; Pothier, 
Truti d« Pret de CoDsumption, trt. prelim. 

3 JoMa'»BMlm.36,n7; Inat Ub.3,tiL 15,^! Wood.Civ.I^w.B.S, 
cli.a,p.ai8. aeealsoaBell'sCom.aO.aajlDane'iAbr.ch. J7,art4,§.I. 

4 Dig.Lib.l3,tiL7,1.9,5 2; Ijb. 20, tit 1 ; Domrt.B.3,tit 1,5 1. 
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one place to another.* The three last are but subdi- 
visions of the general head of hire of labour and services. 

These divisions, it wiU at once be perceived, are bor- 
rowed irom the civU law ; and they have been trans- 
ferred into our law by the elaborate opinion of I^ord 
Holt, in the case of Coggs v. Bernard, 2 Ld. Raym. 
909, and by the elegsmt genius of Sir William Jones, 
in his Essay on Bailments.' 

^ 9. It must be obvious, upon the slightest considera- 
tion, that these various classes of baihnents admit, or 
may admit, of very different obligations on the part 
ot the bailee, both as to the nature and the extent of his 
responsibihty. Where, indeed, he enters into an ex- 
press contract, there may not, in point of morals, inforo 
eonacieiUuBt be any difference in relation to the extent 
c^ his duty, or the fidelity to be exacted of him in its 
performance. But law, as a practical science, although 
it endeavours never to violate any moral duty, is com- 
pelled, on many occasions, to leave that duty wholly to 
the conscience of the party, without any attempt to en- 
force it by compulsive process. It is, for instance, a 
rule of the common law, which has its foundation also 
in other codes, not to enforce contracts made between 
parties, where there is no valuable consideration for the 
act to be done. If the act is left undone, the party, 
though bis promise may be ever so direct, is not com- 
pellable to perform it If, for instance, a person has 
gratuitously promised to give another money, the law 

1 Jonea'H B«iln). 36, 117; Wood's Civil Law, B. 3, ch. 5, p. 935; InsL 
Lib. 3, tit. 25 ; Dig. Lib. 19, tit. 2 ; Pothier, Traits Ah Louage, cb. I, $ 1 ; 
Domat. B. I, tit. 4, ^ 1 . See also 1 Bell's Com. 452 ; 1 Dane's Altr. cb. 17, 
art. 4. 

See A7liffe'8puidect.B.4,tit7, 10,11,16, 17,18,30; 1 Bell's Com. 
4Si, 455, 458, 459, 461, 465. 
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■will not oblige him to perform his promise, for it is 
deemed a nude pact (nudum pactum), a naked promise, 
not clothed with a valuable consideration to support it ; 
and its maxim is, "Ex nudopactonon oritur actio." I^ 
on the other hand, the money has been paid, the law 
will not enable the party to recover it back, because it 
has been paid in discharge of a moral obligaUon. But, 
if a party, undertaking to do a thing, does it so ill, that 
the other party suffers an injury thereby, there the law 
will, in many cases, aDow the injured party to recover 
a compensation to the extent of the injury. In respect, 
therefore, to gratuitous contracts lying in fesance, such 
as mandates, the party may escape all responsibility by 
a simple refusal to do the act promised. This distinc- 
tion has been long settled in our law upon principles of 
general policy ; and though it may seem somewhat ar- 
tifictid, it is probably well founded in public convenience. 
It is generally true, in gratuitous contracts, that for non- 
/esance, even when the party suffers a damage thereby, 
no action lies; but for misfesance an action will lie. 
Sir William Jcmes,' indeed, supposes, that in each case, 
if there is a special damage, an action for that damage 
may be nuuntained. But he is cert^nly mistaken.* 
The reason of this distinction may probably be, that in 
cases of nonfesance it was the party's own folly to trust 
to a promise, which had no legal obligation ; but that in 
cases of misfesance, the other party had no right to ex- 
cuse a wrongful act by setting up the defence, that he 
was not bound to do any thing. But upon this subject 
more will be s£ud, when we come to the consideration 
of the Law of Mandates. 

1 Jones's Bailm. 56, 100, 101. 

" X2wc V. GaUward, 5 T. R. 143 ; Cogg» v. Bernard, 2 Ld. Raym. 
009,919,920; II Hen. 4, 3S. ii *f^^. /t. ff 4, 
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^ 10. But to return. The law in respect to bail- 
ments is generally founded upon the absence o( any 
positive engagements between the parties, (for the ex- 
press contract of the parties may vary or supersede 
those derived from the law ;) and, therefore, the ques- 
tion arises, what obligations may, with reference to 
pubhc pohcy and general convenience, be implied by 
law Id the absence of such positive engagements. 
Natural justice would hardly persuade us, that the 
same obligations and the same duties ought to arise 
in all classes of bailments ; and if it did, the general 
interests of society and the indulgence to involuntary 
error and mistake, which a sense of mutual infirmity 
insensibly produces, would soon introduce a relaxation 
of the rigid rule, and fix a practical exposition, which 
would invite rather than repel mutual confidence. It 
would be very difficult, indeed, to persuade any civil- 
ized community, that a depositary should be liable for 
every loss, and bound to the same vigilant care of the 
deposit, as a borrower for his own exclusive benefit; 
or that a mandatary, who from mere kindness gives his 
services to his friend, should have the same responsi- 
bility fastened on him, as the carrier for hire, who stip- 
ulates and receives a suitable and adequate reward at 
once for his services and his vigilance. And it will ac- 
cordingly be found, that in the most polished, as well as 
in the least refined of ancient, as well as of modem na- 
tions, distinctions of responsibility have been adopted 
in these cases with a surprising uniformity. It is not 
our puspose to dwell on them ; but many of fhem will 
be found collected in the beautiful Essay of Sir William 
Jones, which, with all its defects, will always constitute 
a gratifying study to every jurist and scholar. 
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^11. Before entering, however, upon the particuhr 
consideration of the distinctions of the common law, 
with the view of ascertaining the precise nature and 
extent of the obligations of the bailee in the various 
sorts of bailment, it may be of use to say a few words 
on the subject of the various degrees of care or dili- 
gence, which are recognised in that law. 

It has been justly said, that there are infinite shades 
<rf care or diligence from the slightest momentary 
thou^t to the most vigilant anxiety ; but extremes in 
this case, as in most others, are inapplicable to prac- 
tice.' There may be a high degree of diligence, a 
common degree of diligence, and a slight degree of 
diligence; and these, with a view to the business of 
life, seem all that are necessary to be brought under 
review. Common or ordinary diligence is that degree 
of diligence, which men in general exert in respect to 
their own concerns. It may be said to be the common 
prudence, which men of business and heads of families 
usually exhibit in afimrs, which are interesting to them. 
Or, as Sir Willi^un Jones has expressed it,' it is the 
care, which every person of common prudence, and ca- 
pable of governing a family, takes of his own concerns.' 
It is obvious, that this is adopting a very variable stand- 
ard; for it still leaves much ground for doubt, as to what 
is common prudence, and who is capable of governing 
a family. But the difficulty is intrinsic in the nature of 
the subject, which admits of an approximation only to 
certainty. And, indeed, it is less matter of law than of 
fact; and in every community must be judged of by 
what is the actual state of society, the habits of busi- 

1 Jonei'a Bajlni. 5. * Jones'i Buln). 6. 

3 Tmpkini T. SMauirah, 14 Surg.& Rawle, 375. 
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ness, the general usages of life, and the dangers, as well 
as the institutions peculiar to the age. So that, although 
it may not be possible to lay down a very exact rule, 
applicable to all times and circumstances; yet that may 
be S!ud to be common or ordinary diligence in the sense 
of the law, wluch men of common prudence generally 
exercise in their affairs in the country and age, in which 
they live. 

^12. It will thence follow, that in different times and 
in different countries, the standard is necessarily varia- 
ble with respect to the facts, although uniform with re- 
spect to the principle. So that it may happen, that the 
same acts, which in one country, or in one age, may be 
deemed negligent 'acts, may at another time, or in anoth- 
er country, be justly deemed an exercise of ordinary 
diligence. 

^ 13. It is important to attend to this consideration, 
not merely to deduce the impHed obligations of a party 
in a given case ; but also to possess ourselves of the 
true measure, by which to fix the application of the 
general rule. Thus, in times of primitive or pastoral 
simplidty, when it is customary to leave flocks to roam 
at laige by night, it would not be a want of ordinary 
diligence to allow a neighbour's flock, which is de- 
posited with us, to roam in the same manner. But, if 
the general custom were, at night, to pen them in a 
fold, it would doubtless be a want of such diligence, not 
to do the same with them. In many parts of our coun- 
try, especially in the interior, where there are, compar- 
atively speaking, few temptations to theft, it is quite 
usual to leave bams, in which horses and other catUe 
are kept, without being locked by night But in cities, 
where the danger is much greater, and the temptations 
more pressing, it would be deemed a great want of 
2 
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caution to do the same. If a man were to leave his 
friend's horse in his field, or in his barn, all night, in 
many country towns, and the horse were stolen, it 
would not be Imagined, that any responsibility was in- 
curred. But if in a large city the same want of pre- 
caution were shown, it would be deemed in many 
cases gross neglect. If robbers were known to fre- 
quent a particular district of country, much more pre- 
caudon would be required, than in districts, where rob- 
beries were of very rare occurrence. What then is 
usually dotie in a country in respect to things of a like 
nature, whether more or less in point of diligence, than 
is exacted in another country, becomes, in fact, the 
general measure of diligence. 

. § 14. And the customs of trade, and the course of 
business also, hare an important influence. If, in the 
course of a particular trade, particular goods, as for in- 
stance coals, are usually left on a wharf without any 
guard or protection during the night, and they are sto- 
len, the wharfinger or other person having the custody 
might not be responsible for the loss, although for a like 
loss of other goods, not falling under a like predicament, 
he might be responsible. If a chaise were left during 
the night under an open shed, and were stolen, the 
bailee might not be liable for the loss, if such was the 
usual practice of the place ; and yet he would be, if 
other precautions were usually taken. In short, dili- 
gence' is usually proportioned to the degree of danger 
of loss, and that danger is, in different states of society, 
compounded of very different elements. Men entrust- 
.ed with money might in some cases be required to go 
armed ; when, in other times, such a precaution would 
be deemed wholly unnecessary. 
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^15. And what constitutes ordinary diligence, may 
also be materially affected by the nature, bulk, and value 
of the articles.* A man would not be expected to take 
the same care of a bag of oats, as of a bag of dollars ; of 
a bale of cotton, as o^ a box of diamonds or other jew- 
ehry ; of a common load of wood, as of a box of rare 
paintings; of a rude block of marble, as of an exquisite- 
ly sculptured statue. The value, especially, is an in- 
gredient to be taken into consideration upon every 
question of negligence ; for that may be gross negh- 
gence in the case of a parcel of extraordinary value, 
which in the case of a common parcel would not be so. 
The degree of care, which a man may reasonably be 
required to take of any thing, must, if we are at liberty 
to consult the dictates of common sense, essentially de- 
pend upon the quality and value of the thing, and the 
temptation thereby afforded to theft. The bailee, there- 
fore, oi^ht to proportion his care to the injury, or loss, 
which is hkely to be sustained by any improvidence 
on his part.* But this, as well as some other considera- 
tions touching the degree of diligence, will properly find 
place in other parts of our inquiry. 

^16. Having thus ascertained the nature of ordinary 
diligence, we may be prepared to decide upon the two 
other degrees. High, or great diligence, is of course 
extraordinary diligence, or that, which very prudent per- 
sons take of their own concerns; and low, or slight dili- 
gence is that, which persons of less than common pru- 
dence, or indeed of any prudence at all, take of their 
own concerns. Sir William Jones considers the latter to 
be the exercise of such diligence, as a man of common 



1 Jones's Bulm. 38. 

3 BaUon t. Donovan, 4 Bam. & Aid. 31, 36,42. 
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sense, however inattentive, takes of his own concerns.* 
Perhaps, tliis is expressing the measure a little too 
loos^y ; for a man may possess common sense, nay, un- 
common sense, and yet be so grossly inattentive to his 
own concerns, as to deserve th^ appellation of having 
no prudence at all. The measure is rather to be drawn 
from the diligence, which men, habitually careless, or of 
little prudence, (not "however mattentive" they may 
be,} generally take in their own concerns. 

^ 17. Having, then, arrived at the three degrees of 
diligence, we are naturally led to those of neghgence, 
which correspond thereto; for negligence may be ordi- 
nary, or less, or more than ordinary. Ordinary negli- 
gence may be defined to be the want of ordinary cQU- 
gence, as slight negligence may be of the want of great 
diUgence, and gross negligence may be of the want of 
slight diligence. For he, who is only less diligent, than 
very careful men, cannot be SEud to be more than slight- 
ly inattentive ; he, who omits ordinary care, is a litde 
more negligent than ordinarily men are ; and he, who 
omits even slight diligence, fails, in the lowest degree, 
of prudence, and is grossly negligent.' 

In strictness of speech, as has been well observed by 
Pothier,' negligence ia not permitted in any contract ; 
but a less rigorous construction prevails in some cases, 
than in others. The law considers diUgence to be, in 
some sort, a relative term ; and it must be judged of 
from the nature of the baOment, and all other ingredi- 
ents, which may fairly be presumed to enter into the 
contemplation of the parties. He, who asks a favour, has 
no right to expect to be absolved from a proportionate 
care ; and he, who accepts a burthen, has a right to 

I Jooea'a Bdltn.S. I have not been ftble to find the original pasaage 
in my own edition of Pothier. 
B lones's Bailni. 6, 9. > Jonea'a Bailm. 30. 



by Google 



CH. I.] BAILMENTS IN GENERAL. 13 

demand, that he shall not be required to be as scrupu- 
lously exact, as if' he received a benefit. 

§ i-e. The view, which has thus been taten of the 
vaiious degrees of diligence required by the common ■ 
law, is in perfect conformity to th&t, which the civilians 
have laid down. And, mdeed, it is almost impossible to 
escape from the conclusion, that our law is but a deriva- 
tive from a common source. In the civil law, there are 
three degrees of diligence, orditumf diligence (dUigen- 
tia), extraordmary diligence (exactissima diligenda),and 
»Ught dil^ence (levissima dil^entia) ; and, in hke manner, 
the three degrees of feiult or neglect ate, lata cu^ta, gross 
neglect; levis cu^w, slight lault or neglect; levissima 
cu^a, very slight fault or neglect ; and the definitions 
of these degrees are precisely the same with those m 
oar law.' "Qui enim eam non adhibent diligentiam 
quam solent patres familias ad rem attentissimi culpam 
ieviasimam ; qui omittunt diligentiam a fru^ patre ta- 
milias adhiberi solitam, levem ; qui denique ne ea qui- 
dem dihgentia, qxxk omnes, etiam dissoluti homines uti 
solent, utuntur, latmn committere dicuntur." ' 

5| 19. In respect to gross negligence, it is often said, 
that it is equivalent to fraud, or is evidence of fraud. 
That it may, in certfdn cases, afford a presumption of 
fiBud, and, mdeed, that in very gross cases it may ap- 
proach so near, as to be almost undistinguishable 6vm 
it, may be admitted, especially when the facts seem 
hardly con^stent with any honest intention. But, that 
generally gross negligence and fiaud are convertible 
terms, is a doctrine not supported by any just inference 
from the authorities in the common law. 

I Wood's Inat. B. 1, eh. 1, p. 106 ; Halifax, Civ. Law, cb. 14, p. 61. 

> Heinec.Elem.Jar.Lib.^tiL14,$787; I»ar- Lib. 50, tit. 16, $$323, 

^296; IHg. Lib. ]9,tit.3,$ 35,7; Viimiai AdIi>at.Lib.a^tit.l5,$$ 1% 13; 
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§ 20. Sir W. Jones, mdeed, in various passages of 
his Essay, seems to mculcate a different doctrine, and to 
put gross negligence by the side of fraud, and as equiv- 
alent to it. Thus, he speaks of ordinary negligence, as 
"a mean between ^flurf and accident;"' of gross neg- 
ligence being inconsistent with good &ith ; ' and of a 
bailee, without reward, being "answerable only for 
fraud, or for gross neglect, which is considered evi- 
dence of it"* There are other passages, again, in 
which he seems to indicate a clear distinction between 
them,* though the general course of his reasoning leans 
the other way. His great respect for the civfl law, 
and lus desire to assimilate the doctrines of the com- 
mon law to it, may, perhapsj' somewhat have warped 
his judgment. In th6 civil law, he admits, that "gross 
neglect, lata culpa, as the Roman lawyers accurately 
cam it, dolo proxima, is in practice considered as equiv- 
alent to dolus, or fraud itself."* And he is well war- 
ranted in this remark ; for the civilians, in their defini- 
tions of the words dolus, cu^a, and casus, leave no 
room to doubt,- that such is the true meaning of dolus 
in the Roman code. "Dolus est omnis calliditas, fat- 
lacia, machinatio ad decipiendum, fallendum, circumve- 
liendum, alterum adhibita. Culpa, factum inconsul- 
tum, quo alter laeditur, vel quod, quum & diligente 
provideri potuerit non sit provisum. Casus est even- 
tus a divina providentia profectus, cui resisti non po- 
test."* 



1 ]onea*s Bultn. 8. ■ Jones's Bailro. 10, 46, 119. 

3 Jones's Bailm. 4a * Jones's B&ilm. 6, 9, 47. 

i Jones's fiailm. 33 ; Id. 14, 15. 

< Heinec. Hem. Jut. Lib. 3, tit. 14, § 784 ; Wood's Inst B. 1, ch. 1, 
p. 100; IMg.Lib.50,tit.l6,$$!223,2SljiDig.Lib.]l,tit.6,].l,U;Viim. 
ad Inst lib. 3, tiL 15, 4 13. 
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^ 21. I( however, Sir William Jones' is to be under- 
stood, as mfuntaining, that the doctrine of the common 
law is the same, as the civil law on this subject, the 
error requires correction, since many cases may arise, 
in which the difference is materiaL One is put by Sir 
William Jones himself; that if a depositor commit a 
gross neglect in regard to his own goods, as well as 
those, which are bailed, by which both are lost or dam? 
aged, he cannot be said to have violated good faith; 
and the bailor must impltte to his own folly the confi- 
dence, which he reposed m so improvident and thought- 
less a person.' So, where a cartoon was left in the 
hands of an auctioneer, without any particular agree- 
ment to take care of it, or redeliver it safe, and without 
any agreement for a rewaixl, and it appeared, that the 
painting was upon paper pasted on canvas, and that the 
bailee kept it in a room next to a stable, in which there 
was a wall^ which had made it damp and peal, it was 
held gross neglect, and the bailee made responsible, 
although there was no imputation of fraud.' 

^ 22. These cases sufficiently show, that the doc- 
trine, that gross negligence is equivalent to fraud, can- 
not be maintained as a general result of the common 
law authorides. On the contrary, gross negligence is, 
or, at least, may .be, entirely consistent with good faith 
and honesty of intention. And it would be a most 
mischievous error to confqund it, with fraud; for, then, 
unless a jury should believe the party giiilty of fraud* 
no laches would come up to the legal notion of gross 
negligence, so as to entiUe the sufferer by the loss to 
a recovery. A man may leave a casket of jewels, or a 

I lonea'a Bailm. 47. 

> MyUon y. Code, 3 Str. 1099.' See al*o BaUon v. Donovan, 4 Barn. 
& Aid. 31 ; aarke v. Eamtham, 1 Gow. £. 30. 
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purse of gold, upon the table of a public room at an 
inn, or may leave a large package of bank bills in a 
great coat in the common entry of an inn, liom pure 
thoughtlessness ; and a jury might be well satisfied, 
that it was gross negligence. But if fraud were a ne- 
cessary ingredient, the very statement of the case 
would negative a right of recovery. The law, howev- 
er, does not necessarily include, in the notion of gross 
ne^igence, any admixture of fraud, although in argu- 
ment that is sometimes urged, with a view to relieve 
the defence from the pressure of other facts. 

^ 23. Having, then, ascertained the various degrees 
of diligence, and negligence, it is next to be considered, 
in what manner the law applies them to the different 
sorts of biulments. And, here, the doctrine adopted 
seems at once rational, just, and convenient When 
the bailment is for the sole benefit of the bailor, the 
law requires only sSght diUgence on the part of the 
b^lee, and of course makes him answerable only for 
gross neglect When the bculment is for the sole ben- 
efit of the bailee, the law requires great diUgence on 
the part of the bailee, and makes him responsible for 
$Mght neglect When the bailment is reciprocally ben- 
eficial to both parties, the law requires ordinary dili- 
gence on the part of the bailee, and makes him respon- 
sible for orrfwwrj/ neglect* 

^ 24. A like division of the degrees of responsibiUty 
is to be found in the civil law. '* In contractibus," says 
Heineccius, "in quibus penes xmum commodum, penes 
altenmi mcommodum est, Uie, ordinarie culpam etiam 
levissimam ; kk, npn nisi latam, prxstat. Ubi par utrius- 
que contrahentis commodum atque incommodum est, 

1 Jtnea'a Bailin. 10, 119 ; Coggt T. Bentard, 3 Ld. R«;. 909. 
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culpa etiam levis ab utnx|ue prsestanda esL"' The 
same rules are found in the French law;' and the 
Scotch law ;* and may be deemed the general result of 
the jurisprudence of Continental Europe. 

^ 25. It follows, as a natural consequence from these 
principles, that bailees b general are not responsible for 
losses resulting from inevitable accident, or irresistible 
force, although they may become so hable by special con- 
tract, or (as we shall hereafter see) by some positive poli- 
cy of law. By inevitable accident, commonly called the 
act of God, is meant any accident produced by phys- 
ical causes, which is irresistible ; such as a loss by 
hghtning and storms, by the perils of the seas, by in- 
undations and earthquakes, or by sudden death or ill- 
ness. By irresistible force is meant such an interposi- 
tion of human agency, as is, from its nature and power, 
absohitely uncontrollable. Of this natiu% are losses 
occasioned by the inroads of a hostile army, or, as the 
phrase commonly is, by the king's enemies, that is, by 
public enemies. In the same manner, losses occasion- 
ed by pirates are deemed hostile,* for pirates are deem- 
ed the enemies of the whole human race, (hostes hu- 
maiu generis ;) and by the common consent c^ nations, 
they are every where, when taken, punished with 
death.* By the law of nations they are esteemed out- 
laws, and their crimes, against whomsoever committed, 
are punishable in the courts of any nation, within 
whose criminal jurisdiction they are brought. 

1 Eleinec. Elem. Jut. Lib. 3, dL 14, $ 778 j Wood's InaU B. I, ch. 1, 
p. 107 ; Vinn. *d Inat Lib. 3, tit 15, $ ]!!. 
s Potbier, Oblig. P. 1, ch. 3, ul. I, O, n. 141, 143. 
' Erslt. InsL B. 3, Ut 1, ^ 31, p. 48S ; I B«U'a Com. 453. 
* AbboU on Ship. P. 3, ch. 4, §§ 8, 3. 
s U. Sbdu V. SmiA, 5 Wbest. R. 153, 161, & note, id. 16a 
3 
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^ 26. Robbery by force is also deemed irresistible- 
Robbery (rapina) is in the civil law defined to be, the 
violent taking from the person of another of money or 
goods, for the sake of g^n.* The definition of the 
common law does not materially differ ; for, in that law, 
. it is defined to be the felonious taking from the person 
of another, or, in his presence, against his will, of goods 
or money to any value, by force or violence, or putting 
him in fear.' And, whether such robbery be by rob- 
bers on the highway, or by breaking open a house, and 
assaulting the inmates, makes no difference. The acts 
of such banditti are considered irresistible.* In like 
manner, in cases of insurance, the maritime law deems 
a loss by robbers, or pirates, to be a loss by irresbtible 
force. " Si furtum committatur in mari per piratas et 
latrones, tunc inter casus fortuitos connumeratur," is 
the language of Roccus.* We shall have occasion, 
hereafter, to notice an exception, not to the principle 
of the rule, but to its application by the common law, in 
the case of carriers. 

^ 27. But a loss by a mere private, or secret theft, is 
not considered irresistible ; * and whether it excuses 
the party, or not, depends upon the nature of the bcul- 
ment, and the particular circumstances of the case.* If 
the proper degree of diligence has been used by the 
bailee, and notwithstanding that, a loss by such theft 
ensues, he is not responsible. There are exceptions, 



1 HalifuT, Anal. Civ. Law, ch. 23, p. 79; Insl. Lib. 4, tit 2; Wood, 
InsL Civ. Itnv, B. 3, ch. 7, p. 257. 
a 4Bl.Com.34:J; 2 East, PI. Cr.ch. J6, § 124,p. 7U7. 
3 Jones's Bulin. 44, 119 ; 10 Hen. 6, 31, (S). Sec also Jones's Bailm. 

40, 2!) ; Lib. AsBisariim, 23. 
* Roccus lie Assncur. n. 41, 

S Rocciia lie Associir. n. 42 ; Mnrsh. Insur. B. 1, ch. 7, § 4, p. 24.1, 
fl Clarbev. Eamihnte, 1 Gow. N. P. Itflp. 30. 



by Google 



CB. 1.] BAILMENTS IN GENERAL. Id 

also, to this rule, which will also be taken notice of 
hereafter.^ 

^ 28. Whether a loss, occasioned by the forcible 
breaking open of a house by robbers, or bandits, dur- 
ing the temporary absence of the family, would be 
deemed a loss by irresistible superior force> does not 
appear to have been directly settled in our law. Bon- 
ion's case,* whether it be law or not, does not come up 
to the doctrine. And Sir William Jones* states, that, 
in case (rf a burglary, no bfuJee can be responsible with- 
out a very special undertaking; but he cites no author- 
ity on the point. He doubtless intends to speak of 
that crime in its technical sense, which supposes an 
actual occupation of the house, as a mansion, or, at 
least, if the family is absent, that it is so animo revere 
tendu* Pothier considers a loss by forcibly breaking 
open a house to be a loss by irresistible force.* 

^ 29. Our own Bracton (Lib. 3, ch. 2, p. 99,) enu- 
merates among casualties, fire, internal decay, ship- 
wreck, robbery, and hostile incursions; for, speaking of 
certain cases, in which a bailee may be responsible for 
casualties, he says, " Si forte incendio, ruin^ naufragio, 
aut latronum vel hostium incursu consumpta fiierit vel 
deperdita, subtracta, vel ablata." 

^ 30. In the civil law, in which parties are not gen- 
erally liable for accidents, unless they expressly stipu- 
late to be so liable, there are included, under the bead 
of accidents, not only losses by Ughtning, inundation, 

1 See M&rahall on Insur. B. 1, ch. 7, § 4, p. 243; Roccus de Aasecur. 
note, 43. 
» Mayn. Year Book, 375 ; Fitz. Abr. Detinue, 59. 

3 Jones's Bailm. 30. 

4 4 Bl. Com. 223; 2 East, PI. Cr. ch. 15, J 11, p. 406. 
B Polhier, Tniti do Fret k Usage, art. S3. 
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torrents, shipwreck,' and other perils of the sea, but 
also tire, robbery, hostile incursions, insurrections, and 
piracies.' " Ammalium, vero," (says the Digest,) "casus, 
mortes, quseque sine culpa accidunt, tugae serronun, 
qui custodiri non sclent, rapinae, tumultus, incendia, 
aquanim magnitudines, impetus prfedonum a nullo 
prsstantur." ^ Vinnius eauoierates them sqmewhat 
more in detail " Casus fortuiti varii sunt, veluti a ri 
ventorum, turbinum, pluviarum, grandinum, iulmiuum, 
aestus, frigoris, et similium calamitatum, qua coelitus 
immittuntur. Nostri vim divinam dixenint ; Graeci -d-tov 
piay. Item naufragia, aquarum inundationes, incendia, 
mortes ammalium, niinse sedium, fundorum chasmata, 
incursus hostium, prxdonum impetus, &,c., fugs ser- 
vorum, qui custodiri non soleot. His adde damna om- 
nia a privatis iilata, quae quo minus inferrevtur, nulla 
cuHl caven potuit. Ad casus autem fortuitos non sunt 
referendi illi casus, qui cum culp& conjuncti esse sclent ; 
cujusmcdi sunt furta. Quamobrem, qui rem furto amia- 
sam, vel incendio, verbi caus& servonim negligentia orUy, 
consumptam dicit^ is diHgentiam suam probare debet. 
Quod vero tncendium in alienis sedibus obortum occupat 
xdes vicinas, aut quod fuimine excitatur aut a grassa- 
toribus vel incendiariis immittitur, id inter casua/ortm- 
tos numerari debet.* 

^ 3t. These principles, both in the civil and in the 
common law, are to be understood with this limitation, 
that there is no subsisting contract between the parties, 
which varies the general obligation resulting from them ; 
for, if there be such a contract, that governs the case, 
unless it be against public policy, or positive law. 

1 Dig.Lib. 4,Ut.9.L3,l. « IS. 

3 T>\g. Lib. 50, tit. 17, 1. 33 ; Dig. Lib. 13, tiL 6, L 5, § 4. 

* Viiu. «d luaL Lib. 3, tit. Ui, S S. 
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^ 32. In respect to cases of losses by fraud, there is 
a salutary principle belon^g both to our law and the 
civil law. It is, that the bailee can nerer protect him- 
self against responsibility for losses occasioned by hisown 
fraud ; nay, not even by a contract with the bailor, that he 
shall not be responsible for such losses. For the law 
will not tolerate such.an indecency and immoraUty, as 
that a man shall contraot to be safely dishonest ; and 
it therefore declares all such contracts utterly void ; 
and holds the bailee liable in the same mannef and to 
the same extent, as if no such contract ever existed.* 
"Non valet, si convenerit, ne dolus praestitur," says 
the DigesL' So says Heineccius. "Dolus semper 
et in omni contractu praestandus, nee conveniri potest 
in antecessum, ut ne dolus prsestetur.' Now, it will 
occur at once to the reader, that if the law be so^ and 
gross negUgence were equivalent to fraud, there could 
be no defence set up by the bailee founded, either on 
his own conduct in respect to his own goods, as well 
as those deposited, or on a special contract not to be 
liable for gross negligence. But there is no principle 
in our law, that would prevent a depositary from con- 
tracting not to be liable for any degree of negligence, 
in which fraud is really absent. The maxim of our 
jurisprudence is, that ** modus et cooventio vincunt le- 
gem," and it ^plies to all contracts not offensive to 
sound morals, or to positive prohibitions by the legisla- 
ture. 

§ 33. And here it may be proper to state, that as 
the legal responsibility of a bailee may be nairowed by 

1 Jones's B&ilm. ]], 48 ; Doct &. Stai. Dial. % ch. 3a 
> Dig. Lib. 50, tit. 17, ^ 23 ; Wood's InsL B. I, cb. 1, f. 107. Timt. 
sd Inst. Lib. 3, tit IS, $ 12. 
3 Heinec. Eleni. Jur. Lib. 3, tiL 14, $ ;%5. 
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any special contract either express or implied, so it 
may in like manner be enlarged. Thus, if a depositary 
should specially contract to keep the deposit safely, he 
might be liable for ordinary negligence, although the 
law would otherwise hold him hable only for gross 
negligence. Upon this ground Southcote's case, (4 
Co. R. 83, b. 1 Inst. 89, a. b.,) qiay perhaps be mEun- 
taioed to be good law ; and is not liable to the objec' 
tion made against it in Coggs v. Bernard} If, indeed, 
it proceeded upon the ground asserted by Lord Coke, 
thax a bfulment upon a contract to keep, and to keep 
sqfeb/y is the same thing, it is certainly not law ; and 
was overruled in Coggs v. Bernard. But from the 
report it would seem, that the bailment was there to 
keep safe ; and if so, then upon the special contract 
the party might have been held responsible, although 
he could not otherwise be by the general law. This 
was the doctrine maintained by all the judges in the 
case of Coggs v. Bernard' which case proceeded 
mainly upon that ground.' And in a later case the 
same distinction was adopted by the court ; and it was 
held, that if a depositary should accept to keep safety, 
he would be responsible for losses by robbery or theft, 
although not otherwise responsible upon the general 
principles of law,* 

^ 34. The rule of the civil law is on this point con- 
formable to ours. " Si quid nominatim convenit," is 
the language of that law, " vel plus ve! minus in sin- 
gxiljs contractibus, hoc servabitur, quod mitio convenit ; 
legem enim contractus dedit." * 

> U Ld. R&ym. 909, Oil. 
« 2 Ld. Raym. !X)9. 

3 Joncs'i Bailm. 43 to 45. 

4 Ktttk V. Brumtak, Willcs R- 118, 131. 

a Joaea'fl Bailm. 4t3 ; Dig. Lib. 50. tit 37, 1. 2a 
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^ 35. To what extent a special agreement varies 
the obUgatJons of the bailee resulting from the general 
principles of law must in a great measure depend upon 
the true exposition of the terms of the agreement. The 
general rule in such cases would seem to be, not to ex- 
pound the contract unfavourably to the b^lee beyond the 
obvious scope of its terms. Sir William Jones thinks,* 
that a depositary would not be liable for a loss of the 
goods by robbery, " without a most express agreement." 
St. German also holds, that if a depositary promise to 
restore the goods sq/e, at his peril, he is not responsi- 
ble for casualties ; but it would be.otherwise if he is to 
receive a reward.' Lord Holt, in Coggs v. Bernard, 
(2 Ld.Raym. 909,916,918,) was of opinion, that upon 
a promise by a bailee without reward to keep or carry 
safely, he is not responsible for injuries or losses oc- 
casioned by the acts of torong-doers ; ' and, a fortiori, 
that be is not responsible for a theft not caused by his 
own neglect. Robbery would of course in his opinion 
exempt him from hability. Mr. Justice Powell in the 
same case thought, that robbery would not be an ex- 
cuse ; and of course that theft would not ; * because the 
bailee would have a remedy over against the robber. 
Mr. Justice Powys and Mr. Justice Gould seem to 
have agreed with Lord Holt.* Sir W. Jones holds, 
that in such a case the bailee would be responsible for 
a loss by thefl, but not for a loss by robbery.^ He 
foimds himself manifestly upon the distinction taken in 
the civil law, that the attack of robbers is an irresistible 
force ; but that of thieves may be guarded against by 

1 Jones's Bailm. 44, 97, 98. « Doct & Stud. Dial. 2, ch. 38. 

3 Dig. Lib. 13, tit 6, 1. 10. < 3Ld. R»jm. 911. 

> 2 Ld. Raym. 909, 914. « Jones's Bailm. 43, 44, 4r>, 98, 103. 
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vigilance: "Impetus predonum a miUo prsstantur.*" 
Lord Chief Justice Willes, however, seems to have 
thought, that upon such a special undertaking even 
robbery would not be an excuse.* The civil law does 
not appear to go so far as to make a bailee liable Tor 
robbery upon such a contract,* though he would be 
liable for theft. Its language is, " Non enim dubitiyi 
oportet, quin is, qui satvum fore recipit, non solum a 
yUrto, sed etiam a damno reddere videatur." * 

% 36. In respect to losses occasioned by inevitable 
accident, as by lightning, tempests, inundations, &c 
there are very^ respectable authorities, that notwith- 
standing 9. special contract or undertaking to keep 
sqfebf, the bailee will not be responsible for sudi 
losses. Sir W. Jones manifestly supported this doc- 
trine.* It is sanctioned also by St. German in the 
passage above cited ; ' and was avowed by the court 
in Cogga v. Bernard.'' There are many cases ui our 
law, where if a contract or condition, possible at the 
time it was made, become j^erwards impossible by 
the act of God, or of the law, the obligation or condition 
is dischai^ed." There are others agun, where a dif- 
ferent doctrine is inculcated.* It is not easy to recon- 

■ Jonea'a Bulm. 44 ; Goth. Com. in LL. Coottactus, p. 145, cited in 
note, ibid. id. ; Dig. Lib. 50, tit 17. 1. 23. 

a KeHkv.BromMole, Willes R. ISJ. 3 Code, Lib. 4, tit 34, 1.& 

4 Dig. Lib. 4, tit 9, 5, 1. E Jones's Bulm, 43, 44, 45. 

e Doct St StDd. Diftl. 3, ch. 38. 1 S Ld. Rajm. 909, 911, 915. 

e Powell on Contr. 446; Com. Dig. Condition D. 1, L. 13, 13; Co. 
Litt. 206 ; 1 RolL Abrid. Condition I ; WUiami v. Hitk, Palmer R. 
548, 550 ; W. Jones R. 179 ; Com. Dig. Asaninpait G. ; Boc. Abridg. 
Condition D. ], 3 ; tioj. Haz. 35 ; Harringbm V. Dennit, 13 Uaw. R. 
93 ; Sotflam v. Tudur, 1 Pick. 264. 

9 1 Roll. Abr. Condition G., B, 9, 10 ; Com. Dig. AMumpeit G. ; 
Ba^ia v. nOyplaet, 7 Mass. R. 325; PkiUipi *. StevetiM, 16 Han. R. 
238; 3SaaDd.423,not«b}r Williama(2]; ST. R. 750. 
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die the cases, or to pomt out the different reasonings, on 
which they proceed. In Aleyne's R. 27, this distinc- 
tion is taken : " Where the law creates a duty or 
charge, and the party is disabled to perform it without 
any defeult in him, and he hath no remedy over, there 
the law will excuse him ; but when the party by his 
own contract creates a duty or charge upon himself 
he is bound to make it good, if he may* notwithstanding 
any accident by inevitable necessity ; because he might 
have provided against it by his contract." This dis- 
tmction has the countenance o( highly respectable 
authorities.* But in the present state of the taw it 
does not seem possible to lay down any general rule 
on &e subject, as to what casualties will excuse in 
cases c^ a special contract. 

^ 37. The general rule of the civil law is diat stated 
by Heineccius, that a bailee is never responsible for 
casualties, unless there has been unjustifiable delay, or 
the party has taken upon him the risk of the casualty, 
<»* he is at the same time guilty of neglect. " Casus 
nunquam prsestatur, nisi vel in mark sit debitor, vel 
casum in se ultra susceperit, vel culpam ^mul admi- 
serit."* A bailee, therefore, may render himself re^on- 
^ble for casualties, if he chooses to contract against 
th^n, even though he be a mere depositary, "Si con- 
venit, ut in dqrasito et culpa praestetur, rata est con- 
ventio ; contractus enim legem ex conventione accipi- 
unt"' But it does not seem precisely laid down, what 
cases, or rather what special contracts shall be deemed 

1 6 T. R. 750 ; HadUg y. Clarke, 8 T. R. 259, 267. 

' Heinec, Elem. Jot. Lib. 3, tit 14,5 785 j Doin8t,B. 1, tit. 1, §3,art. 
10, and tit 7, 5 3, art 6; Tinn. ad Iiut. Lib. 3, tit. 15. 

s Dig. Lib. 2, tit. 14. L 7, 5 15 i Dig. Lib. 16, tit. 3, 1. 1, ) 6j VanuX, 
B. 1, tit 7, 5 3, art 7 ; Pothior, Oblig. P. 1, cli. 2, art. 1, 5 142. 
4 
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to include the risk of casualties. The general rule of 
the civil law would seem to be, that the risk of casual- 
ties is never included under the general terms of a 
contract. And however general the imdertaklng may 
be, it includes only such risks, as might be foreseen, 
and not those, which there could be no room to ^pre- 
hend. Pothier' deduces this doctrine from the civil 
law ; and the Code seems to countenance it. " Quae 
fortuitis casibus accident, cum praevideri non potuerint, 
(m quibus etiam aggressura latronum est) nulli bonae 
fidei judicio praestantur."* The Code of France adopts 
into its positive regulations most, if not aU, the rules of 
the civil law on this subject. It considers the obliga- 
tion extinguished, when the thing, which is the object 
of the oblation* is extinguished, or has perished with- 
out the default of the obUgee, unless he has agreed to 
be charged with accidents.' And the same was the 
antecedent rule, as we learn from Pothier.* Pothier, 
in another place, says, that if by his contract the thing 
is to be at the risk of the hirer during the period of 
the bailment, by these terms the hirer is responsible 
f(n* the slightest negligence, but not for casualties, or the 
vis major.^ 

^ 38. In respect to theft Sir William Jones has 
given an opinion, that a loss by private theft is presua^- 
Hve evidence of ordinary neglect* And he cites with 
manifest approbation the commentary of Gothofred on 
the Pandects, where he says, " Aha est furti ratio ; id 

1 Pothiei, ObMg. P. 3, ch. 6, art. 3, § 633 ; Pothier, Tnitk da Cont de 
Louage, P. 3, ch. 1, art. 3, § 5. 
■ Code, Lib. 4, tit 24, 1. a 
s Code Civ., B. 3, tit. 3, § 6, art. 1302, 1303. 
* PoUtiei, Obli^- P- 1, ch-i^ut. 1,§ 1, art 143, 143. 
i Pothier, Loaage, n. 192. 
e Jonw^ Bulm. 43, 44, 119, 76, 77, 78, 109, and n. 9. 
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enim non casui, sed lem ctt^ta fena^ ascribitur, Ad- 
versus latrones parum prodest custodia; adversus 
jvrem prodesse potest, si quia advigilet." And the civil 
law seems well to warrant this distinction.^ Fothier, 
too, has adopted it ; but he considers the presumption 
of neglect in case of theft to be open to be rebutted by 
proof of due care.* 

^ 39. There does not seem to be any such rule 
adopted into our law, as Sir WiUiam Jones supposes. 
If the theft has been caused by negligence, it is without 
doubt, that the bailee will be responsible, where the 
nature of the bailment would make such a negligence 
a breach of his implied obligation. But, abstracdy 
speaking, there is nothing in the case of theft, from 
which we have a right to infer, that because a loss has 
happened by it, there must have been some neglect' 
On the contrary, no degree of vigilance will always 
secure a party from losses by theft A store may be 
broken open, however securely locked; a person may 
be robbed while riding in a stage coach, or while 
asleep ; a servant may be faithless and betray the 
confidence reposed in him ; a person may be seized 
with a sudden fit, or alienation of mind, and the theft 
committed without any consciousness on his part 
In these and in many other cases there would not be 
any presumption of neglect. And the civil law itself 
supposes, that in such cases the bailee might repel the 
imputation of negligence.* By our law in many cases 

1 Dig. Lib. 17, tit 3, 53, 53 ; Wood, InaLB. 1, ch. 1. p. 107; Domtt, 
B.1,tiL4, §8,1111.3; Just. Inst Lib. 3, tit. J5, $$ 3,3; Jones's Bailm. 
44. n. 0. 

3 Pothier, Trait' du Prit i Uuge, art. 53. 

3 Bee Fere V. Sniift, 1 Vent 131; S. C. 3 Lev. 3; Jonet's ftUlm. 98. 

« Dig. Lib. 13, Ut G, 1. 19, 20, 21 ; Domit, B. 1, tit 4, $ 8, art 3 ; 
lD«t Lib. 3, tit 15, % a 
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a bailee is excusable, when the loss is by theft ; but 
never, when that theft is occasioned by gross negli- 
gence. So long ago as the reign of Edward the Third, 
(29 Assisarum, 28), it was held, that, if a person biul 
his goods to keep, and they are stolen, the bailee is 
excused. The reasoning of the court, in Coggs v. Ber- 
nard,^ shows, that the court did not consider theft as 
prmUl facie presumptive of negligence. In short, our 
law considers theft, like any other loss, to depend for 
its vahdity as a defence upon the particular circum- 
stMices of the case, and to be governed by the genera! 
natiu% of the bailment^ and the responsibiUty attached 
thereto. It neither imputes the theft to the neglect of 
the party, nor, on the other hand, exempts him from 
responsibility from that fact alone. But, it decides 
upon all the circumstances, as leading to the conclu- 
sion, that there has, or has not, been a due degree of 
care used.* 

^ 40. There is another topic, which may be properiy 
considered in this preliminary view of the general doc- 
trine of bailments, inasmuch as it seems appticable to 
every species of them. An allusion is here intended 
to the subject of the confusion of property by the bailee, 
so that the bailor's property cannot be distinguished 
from his own. Mr. Justice Blackstone has correctly 
stated the general rule, and truly said, that the Eim;li9h 
law partly agrees with, and partly differs from, the civil 
law. " Ifi" says he,' " the intermixture be by consent, 
I apprehend, that in both cases, the proprietors have an 
interest in common, in proportion to their respective 

1 2Ld.RAy.909. See 1 Vent 131. 

S JVnteiint V. S'moif.lEBp. N. F. C.315{ 3 Kent. Com. 449,452. 

3 S BL Com. 405. 
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shares.' But if one wiliiilly intennixes bis money, 
com, or hay, with that of another man, without his ap- 
probation or knowledge, or casts gold, in like manner, 
into another's melting pot or crucible, the civil law, 
though it gives the sole property of the whole to him, 
who has not interposed in the mixture, yet allows a 
satisfactioD to the other, for what he has so improvident- 
ly lost' But our Jaw, to guard against fraud, gives the 
entire property, without any account, to him, whose 
original dominion is in^uled^ and endeavoured to be 
rendered uncertain without his consent" ' But there 
may be a case, neither of consent nor of wilfulness, in 
the confusion of goods ; as, where the bailee, by negli- 
gence CH* unskihulness, or inadvertence, mixes up his 
own goods of the same sort with those bailed ; and 
there may be a confusion arising from mere accident 
and unavoidable casualty, Kow, in the latter case of 
accidental intennixture, the civil law deemed the prop- 
erty to be held in common, whether the mixture pro- 
duced a thing of the same sort or not as if the wine of 
two persons were mixed by accident.* Our law is 
not probably, different,* But in cases of mixture by 
nnskiUulness, negligence, or inadvertence, a different 
rule prevails in our law. In cases of this nature, the 
true principle seems to be, that if a man, having un- 
dertaJcen to keep the property of another distinct from, 
mixes it with his own, the whole must both at law 
and in equity, be taken to be the property of the other, . 
until the former puts the subject under such circum- 

1 Vinn. ad Inst. Lib. 2, tit 1, p. 169 ; InsL Lib. 2, Ut. 2, § 87 j Ayliffe'a 
Pwid. B. 3, tit. 3, p. 291. 
s Vino, ad Inrt. Lib. 2, tiL 1, p. 170; Inat.Lib.2, tit ], § 28. 
3 See Hari v. Z%n Eytk, 2 Johns. Ch. R. G2 ; 2 Kent Com. 297, 398. 
« Tinn. ad Inst Lib. 2, tit 2, j 28. 
s Dane's Abi. ch. 76, art 5, § 19. 
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Stances, that it may be distinguished as satisfactorily^ 
as it might have been, before that unauthorized mixture 
on his part. This rule was laid down by Lord Eldon, 
in Lupton v. White; ' and by the Court of Exchequer, 
in Panton v. Pcmton} In the former case, Lord Eldon 
said, " What are the cases, in the old law, of a mixture 
of corn and flour 1 If one mixes his com or flour with 
that of another, and they were of equal value, the latter 
must have the given quantity. But, if articles of dif- 
ferent value are mixed, producing an a^regate of 
both, and, through the fault of the person mixing them, 
the other party cannot tell, what was the original value 
of his property, he must have the whole." And Mr. 
Chancellor Kent has acted upon a similar prindple, hold- 
ing, that if a person, having chaise of the property of 
another, so confounds it with his own, that it cannot be 
distinguished, he must bear all the inconreniences of 
the confusion. If he cannot distinguish and separate 
his own, he will lose it.' The conclusion to be drawn 
from these decisions, and other authorities,* seems to 
be, that, in cases of negligent and inadvertent mixtures, 
(perhaps even of wilful mixtures) if the goods can be 
easily distinguished, and separated, then no change of 
property takes place, and each party may lay claim to 
bis own. If the goods are of the same nature and 
value, though not capable of an actual separation by 
identifying each particular; yet, if a division can be 
made of equal vsdue, (as in the case of a mixture of 
com, or coffee, or tea, or wine, of the same kind and 
quaUty,) there each may claim his ahquot part But, 

1 15 Vea. 432, 436, 439. a Cited 15 Tm. 440. 

3 Hart V. Ten Eyek, 2 Johiu. Ch. R. 6S. 

* See Bond v. Ward, 7 Mass. R. 123; Dkik'b Abr. ch.76, ut. 3, $ 15. 
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if the mixture is undistinguisltable, and a new ingredi- 
ent is formed, not capable of a just appreciation and 
division, according to the ori^al rights of each, there 
the party, who occasions the wrongfid mixture, must 
bear the whole loss.' 

> See Aylifie'e Pand. B. 3, tit 3, pp. 291, 393; Erakloe, Inst a 3, tit 
J, § 17. 
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CHAPTER n. 

ON DEPOSITS. 

^41. A DEPOSIT is usually defined to be a naked 
biulment of goods, to be kept for the bailor without 
reward, and to be returned when he shall require it.^ 

^ 42. Pothier defines it to be a contract, by which, 
one of the contracting parties gives a thing to another 
to keep, who is to do so gratuitously, and obliges him- 
self to return it, when he shall be requested." In the 
Spanish Parddas, it is thus defined ; " When one man 
gives any thing to another, in whom he has confidence, 
to keep it for him."' 

^ 43. The word is derived from the Latin, deposihan, 
which Ulpian informs us is compounded of de and 
posUvm. "Depositum est quod custodiendum alicui 
datum est Dictum ex eo quod positum ; prepositio 
enlm, de, auget depositum. Ut ostendat totum 'fidei 
ejus commissum, quod ad custodjam rei pertinet" * 

It is also sometimes called commendatvm, for " com- 
mendare nihil aliud est quam deponere." * 

§ 44. Deposits, in the civil law, are divisible into two 
kinds ; necessary and voluntary. A necessary depos- 
it is such as arises from pressing necessity, as for in- 
stance, in case of a fire, a shipwreck, or other over- 
whelmmg calamity; and thence it is called miserahtle 

1 Jones's Bftilm. 36, 117; IBell Com.a57. See also 1 Daae'aAbr.ch. 
17,8rt.l,5 3. 
« Pothier, Traiti de Depot See Cod. Napol. irt. 1915. 
3 MorBBu Si Carlton'B Partidas, Sth, tit 3, 1. 1. 
* Dig. Lib. 16, tiL 3, 1. 1 ; Heinec. P&nd. Lib. 16, $ 317. 
s Dig. Lib. 5, Ut. 16, § 166. 
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depositum. A voluntary deposit is such as arises with- 
out any such calamity, from the mere consent and 
agreement of the parties.' 

This distinction was material in the civil law, in re- 
spect to the remedy; for in voluntay deposits the 
action was only m amphim ; in the other, in duphun, ot 
two fold, whenever the depositary was guilty of any 
de&ulL' The common law has made no such distinc- 
tion ; and, therefore, in a necessary deposit the remedy 
is limited to damages coextensive with the wrong.' 

^ 46. Deposits are again divided in the civil law 
into simple deposits, and sequestrations ; the former is, 
when there is but one party depositor, (of whatever 
number composed,) having a common interest ; the lat- 
ter is, where there are two or more parties depositors, 
having each a different and adverse interest In this 
last case, the deposit is to be delivered to him, who is 
adjudged ultimately to have the r^ht.* 

^ 46. These distincdoos are also found adopted in 
the French law ; * and they give rise to very difTerent 
considerations in point of responsibility and rights. 
Hitherto they do not seem to have been incorporated 
into our law ; -though if cases should arise, the princi- 
ples applicable to them would scarcely fail of receiving 
general approbation, at least so far, as they affect the 
rights and the responsibilities of the parties. Cases of 
judicial sequestrations and deposits, especially in courts 
of chancery and admu^ty, may hereafter require the 

1 Dig. lib. 16, Ut 3, $ 3 ; I Fothier, Puid. Lib. 16, tit 3, $ I ; Haiaec. 
Elem. Puid. Lib. 16, tit 3, § 319. 

s Dig. Lib. 16, tit. 3, $j S, 3, 4. > Janaa's Bailm. 48. 

« Dig. Lib. 16, tit 3; Aylifi^'i Puid.B.4,tit 17. 

e F<ithier,TraitideD«pH,ut. prelim ifcch.l, 111.1,1:11.4, ait.84,&«. 
Code de Fnoce, B. 3, tit II, ^ ISM, 1931, 1049 ; Moraan & Culton, 
Putidae 5, tit 3, ). 1. 

6 
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subject to be fully investigated. At present there 
have fortunately been few cases, in which it has been 
necessary to consider, upon whom the loss should fall, 
when the property has perished in the custody of the 
law. 

^ 47. A deposit differs from what is called in the 
civil law a Timtwmt, for there the identical thing lent is 
not to be returned, but another thing of the same kind, 
quality, nature, or value.' In the latter case, the prop- 
erty passes immediately to the mutuary. But in the 
case of a mere depositary, the property is not, as we 
shall hereafter see, transferred or alienated ; but it re- 
mains in the depositor; and the depositary has the 
mere custody of the thing.' 

^ 48. In the civil and French law, as in our law, the 
principles, which regulate the contract of deposits, are 
the deductions from natural law, and do not depend 
upon any positive regulations. Pothier boasts, that 
such is the foundation of the whole system : " D n'est 
assujetti," (says he,) "par le droit civile A aucune r^gle, 
ni 4 aucune forme." He classes it, in his formal divis- 
ions, as a contract of natural law (droit naturel) ; as a 
contract of beneficence; as a real contract in the sense 
of the civil law, by which is meant such a contnu:t as 
takes effect by the deUvery of the thing itself; and as 
a synallagmatical or. bilateral contract ; though imper- 
fectly so, as the obligation of the depositary is the prin- 
cipal, and that of Uie depositor is a mere incident.' 

> InsL Ub. 3, dt. 15; AyHfie'e Pandect B. 4, tit 17 ; 1 Bell'i Oom. 
257,35a 

a Pothier,TratUdeIMp&t, ch. I,art52,$3,n. 13; Dig. Lib. 16, tiL 3, 
1. 17; Flor.Lib.7i Aj-lifie'a Pand. B. 4,Ut.l7; Hartopv.Hoart,S Afit. 
43 ; S. C 2 Str. 1187 ; 1 Wils. R. 8 ; 1 Bell's Com. 257, 258. 

3 PoUiier, TniU ie Dipbt, ch. 1, art 3, n. IS, 19, 30, 31 ; Pothier, 
Oblig.ch.1, art 3,11.9 
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These dirisions are not usually found in the treatises 
of the common law, although they have a just founda- 
tion in every system ^ming at entire accuracy. 

^ 49. In considering the definition of a deposit, we 
are n^urally led to the consideration of the persons, by 
and between whom it may be made ; the subject mat- 
ter of it ; what is of its essence; when it is perfected ; 
and lasdy, the obligadons, which arise &om it 

ij 60. In respeci: to the persons, by and between 
whom it may be made, it is only necessary to state, 
that it is not distinguishable from other contracts in this 
respect Infants, married women, and other persons 
labouring under personal disability, cannot be bound as 
depo^tors, or depositaries, though other persons may 
be so bound to them. If an infant receives a deposit 
he is bound by the general principles of law to restore 
it if it is in his possession or control ; but he is not 
responsible, if he loses it He may become responsible 
for any wrong he does to it ; but be is not responsible 
upon the contract unless it be a necessary contract, 
and manifesdy for his benefit Such, also, is the doc- 
trine of the civil law, and the French law.' 

^61. In respect to the subject matter, it is in our 
law limited to personal property, and is in^plicable to 
real property. The civil law, and the French law 
(which follows it), confine the bailment to corporeal 
property ; and do not admit its application to incorpo- 
real property, such as choses in action and debts. But 
the title deeds of such debts and credits, ipsa instru- 
mentorum corpora, may become the subject of such a 
bailment* The distinction is nice ; but as the loss of 

1 SeeFothier,Tiait£deIMp6t,ch.I, ut.l,D.3; PoUiier, ObUg. F. I, 
cli.l,ut.4, (49. 
B Pothier, TniU ds IKpM, cb. 1, &rt. 1, s. 1. 
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the instrument will entitle the party to a recompense 
adequate to the injury done him, it is unimportant in 
practice.' In the common law, and in the Scotch law, 
dehts, choses in action, and other instruments, may be- 
come the subject of deposit, properly so called.' 

^ 62. It is not essential, that the depositor should 
have an absolute title in the thing, in order to make it a 
valid deposit. It is sufficient, that the party has a spe- 
cial property, or even a possession of it.' Nay, even a 
person, who holds property by wrong and without dtle, 
may lawiiUly deposit the same; and he is entitled to 
recover back the same against evety one bat the right- 
ful owner.* By the civil law the owner may recover 
his property from any one, into whose hands he may 
trace it If there has been a second bailment, he may, 
at his election, proceed directly against the second 
bailee; and if he recovers it against the latter, the 
right of his own first bailee is extinguished.' In the 
commrai law, also, where there has been a tortious ctm- 
version or possession, the owner may follow his prop- 
erty wherever he can find it,* Where there has been an 
original bailment by the owner, and a subsequent bail- 
ment by his bailee, if an action of detimu be brou^t by 
the owner against the last baUee, the latter may, in some 
cases, compel the owner and the first bailee to inter- 

1 Com. Dig. Trover, C. ; ^nmU v. Jtfenon, 1 Ld. Raym. 375 ; 1 Roll. 
AbT. S. E. & 

* 1 Bell's Com. 356. 

3 Aiuorit V. Dtlarmirit, 1 Str. SOS ; Booth v. ff'itnn, I Barn. & Aid. 
58 ; Com. Dig. Cue-Trover, B. D. ; 2 Saond. 47, &. note b; WilliatiM. 

* AyliS^'aPuid. B.f tit.17,p.5a3i Dig. Lib. ie,UL3,l. l.JSO. Id. 
§ 81, L 1. 

s Aylifie'e Pud. B. 4, tit. 17, p. SOIL 

B Earlop V. Hoart^ 3 Atk. 43; T\n^ v. Plumer, 3 M. & Selw. 563. 
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plead, and thus escaf>e the dangers of a douUe re- 
ooT^.' This remedy was given in the old common 
law ; and it has been materially enlarged by the benefi* 
cent operation of the jurisdiction of courts of equity.' 
But this siUiject will more properly find a place in a 
subsequent discussion. 

^ 53. If by mistake or otherwise the real owner re- 
ceires his own property on deposit, his obligation to 
return it is extinguished, luUess another person has ac- 
quired, as against him, some right, interest, or hen, which 
he is bound to respecL " Qui rem suam deponi !^)ud se 
patitur, rel utendam togaXt oec deposit! nee commodati 
actione tenetur." ' And the same principle will apply, 
where he has subsequently become entitled as owner.' 

§ 54. It is said in the civil law, that by a delivery of 
the principal thii^, that, which is assessorial, does not 
pass. As if a slave with his clothing on is deposited ; 
or a horse with his halter ; neither the clothes, nor the 
halter are deposited.' But this doctrine, if true at aU 
m our law, must be recdved with many qualificationa. 
It must always depend upon the intent of the parties. 
And even in the dvil law Pothier seems to consider 
the text as including no more than the proposition, tluU 
the clothing and the halter cannot be demanded in a 
separate action of deposit, but only as an accessory in 
the principal action for the slave or horse ; at least, un- 
less the slave or horse have perished.' 

1 RuA, T. Mdrtd, 6 Mod. R. 216 ; 1 RolL Abr. iDterpleider, 3 Viner, 
Sdlment, E., ^ 3S ; Id. loterpleader. 

> Bk. Abr. Bailment, D.; Com. Dig. Cbuic«t7, IiUendeader, 
3 Balstrado R. 3ia 

a Dig. Lib. 16, tit 3, 1. IS ; Pothier, TraiU ie D£p6t, ch. 1, ut. I, 
§ 1, n. 4. 

*Id. 

a Diff. Lib. IP, L 1, tit S, L 1, 5 5. 

« 1 Potbi«r,Paiid. Lib. 16, tit 3, art 3, } I, p. 46. See >]» Potliier, 
TraiU de DipM, cb.i,^ l,m.%^i,a.44. 
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^ 55. As to what is of the essence of the contract 
of deposit. The dvil law has expounded tMs with mi- 
nute accuracy. In the first place, the thing must be 
actually delivered to the bailee, if he has it not already 
in his possession. A mere contract, where the thing 
has never really or constructively passed, does not 
amount to a deposit.^ In this sense it is a real con- 
tract But the delivery, both by our law and the civil 
' law, ia complete, whether given personally by the bailor, 
or by his order or approbation, when and as soon as it 
is received by the bailee, op by another for him, or with 
his privity and approbation. When it is received by 
another person, it must clearly appear, that the deUvery 
is not on his own account, but on account of the party, 
who is charged as bailee. A delivery to a servant, 
acting in the business of his master, is a deUvery to the 
master, and binds the latter. Therefore, the delivery 
(^ a spedal deposit to the cashier of a bank, usually 
entrusted with that duty, is a delivery to the bank itselL 
But it would be otherwise, if the receipt were by a 
servant not entrusted with that duty, or if the receqpt 
were clandestine, and in fraud of the master, and with- 
out his presumed privity or consent' And in respect 
to implied or constructive deliveries, any circumstances, 
which establish, that the bailee assents to hold the 
property for another, although the same may not be in 
bis actual possession, are sufficient for this purpose. 
As if a creditor, holding a pledge, assent, after payment 
of the debt, to hold it for the benefit of his debtOT, it 
becomes a deposit. So if a thing be hired, and the pur- 
pose has been executed, and the property still remains 

1 Dig. Lib. 16, tit. 3, 1. 26, $ S. 

B FbtUr T. Etttx Bank, 17 Mass. R. 4^, 406. 



by Google 



CH. II.] 017 DEPOSITS. 39 

with the hirer with the assent of the lender, it becomes 
a virtual deposit^ 

^ 66. In the next place it is sidd, that the principal 
end of the dehvery must be to keep the thing ; if it be 
not, then it becomes a different species of contract As 
if the dehvery be for a donation, a transfer of tide, &c. 
it cannot be technically called a deposit. Another ex- 
ample put is, where title-deeds are dehvered to an 
attorney or solicitor to enable him to defend my cause ; 
there it is not a case of deposit, but of mandate. So, if 
A delivers a thing to B, that if Titius will not receive it, 
B shall keep it ; or A directs B to keep a thing, which 
is in the custody of another for A ; both of these 
are deemed cases of mandates and not of deposits ; 
for ** uniuscujusque contractus initium spectandum et 
causa." * These distinctions seem unimportant in our 
law, however they may be (as they are said»to be) im- 
portant in the civil law. 

§ 67. In the next place the custody must be gratui- 
tous; which results indeed from the very definition 
akeady given.* And care should be taken not to con- 
found cases, where a compensation is allowed, with 
cases of pure deposit Sometimes a compensation 
may be given to the party diverso intuitu, and yet the 
contract be a pure deposit ; and sometunes the case 
may be of a mixed nature. As, if A desires to hire the 
use of my bam, in common with me, for his chaise, for 
a specific price, to which I agree ; and I keep my own 
carriage in the same bam ; and he desires me to take 



1 Dig. Lib. 16, tit 3, § 14 ; Potbier, Tnit^ de Dipbt, cb. 1, art. % $ 1 , 
U.8. 

» Dig. Lib. 17, tit. ], 1. 8; Dig. Lib. 16, tit. 3, 1, 1, $§ 11, 1!% 13; 
Pothier, Tniti de Dipdt, cb. 1, art. 3, g 3, n. 9. 

> Dig. Lib. 16, tit, 3, 1. 1, §§ 8, 9 ; PoUuer, TniU de Dipdt, cL 1, att. . 
3,5 3,11.9. 
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care of his chaise when in the barn ; there, I am a mere 
depositary of the chaise. But, if the contract were, 
that for the hire I should take care of the chaise ; there 
it would be a case of lucratiTe contract, and not of mere 
deposit' 

^58. In the next place, the deposit must ordinarily 
be to some other person than the owner; for if he re- 
ceives his own property, as we have already seen, he 
generally receives it discharged of the bailment.' There 
may, however, arise cases of deposit, where a bailee of 
the owner, having an interest in the property, delivers 
the same to the owner for a limited time to be redeliT- . 
ered to the bailee on request, or at the end of the 
term, 

^ 69. And, ifi the last place, there must be a vcJun- 
tary consent of the parties in entering into the contract. 
1£, on eitl«pr side, there is a real mistake as to the 
contract and its purp(»1, it is obligatory on ndther as a 
deposit ; though other obligations, founded upon con- 
science and right, may be substituted by law, where ao 
actual delivery of the thing has passed. Bat a mae 
mistake of the quality or nature of the thing, or of the 
person of the bailor or bailee, will not render it less 
obligatory upon the bailee as a deposit, unless fraud or 
intentional imposition has intervened.* 

^ 60. In every case, however, there must be a vol- 
untary undertaking ; for it is not in the power of a bailor 
to force upon another person any custody of his goods; 
but it must be voluntarily, assumed. IMrect proo^ in- 
deed, is not indispensable; but consent may be inferred 

1 See f^ucant t. Smatt, 1 E^ R. 315; 3 Kent Com. 441. 
S Dig. Idb.l6,tit3,L3I, §1; Fodiier, Tnit6 de DipAt, eh. 1, ut I, 
$l.n.4. 
*Potbier,TnuUd«IMpM,oti. t,ut.S,S4. n. 1& 
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from circumstances. And where servants and clerics 
are allowed to receive deposits, and especially if the 
practice is general and milimited, it will bind their prin- 
cipyals as depositaries. But it will be oihervrise, if the 
deport is received by the servants or clerics clandes- 
tiuely, and vrithout any consent, express or implied, on 
the part of the principals.* And a person, to whom a 
valuable picture is sent as a depodtary, will not be 
answerable, if be has no knowledge of the fact, and has 
not assented to receive it* 

§ 61. We now pass to the consideration of the d)- 
tigatjons arising on the p^ of the depositary from the 
fact of deposit It consists of two things ; first, that he 
shall keep it with reasonable care; secondly, that he 
shall, upon request, return it to the depositor.' 

^ 62. As to the first, the natural inquiry is; — What 
is to be deemed reasonable care. Being a b^ee with- 
out reward, the depositary is bound, of course, upon 
principles already stated in the introductory chapter, to 
sKght difigence only ; and he is not, therefore^ answer- 
able, except for gross neglect.^ But in every case, 
good fiuth requires, that he should take reasonable 
care; and* what is reasonable care, must materially 
depend upon the nature and quality of the thing, the 
circumstances, under which it is deposited, and some- 
^ times upon the character and confidence, and particular 
dealing of the parties.^ The degree of care and dili- 
gence is not altered by the &ct, that the depositaiy is 
joint owner of the goods with the depositor; for in such 

1 Fbtttr V. Etux Bank, 17 Hus. R. 479, 406. 

a LeMmdge v. PkiUiju, 3 Sbuk. R. 544. 

3 1 Dane's Abr. ch. 17, art I &: 2 ; 3 Bl. Coin. 4S2. 

* ] Dane's Abr. ch. 17, art. 2. 

> See Toti^>kmt v. iSoUoumA, 14 Searg. & R. 375. 
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a case, if the possessor is guilty of gross negligence, 
he will still be responsible, in the same manner as a 
common depositary, having no interest in the thing. ^ 

^ 63. It is often laid down in our books, that the 
depositary is bound to take the same care of the de- 
posited goods, as he takes of his own ; and it is thence 
deduced, as a corollary, that if he commits a gross ne- 
glect in regard to his own goods, as well as in regard 
to those bailed, by which both are lost, he is not liable, 
and the depositor must impute it to his own folly to 
have trusted so improvident a person. Sir Wm. Jones 
seems, in some places, so to understand the doctrine.' 
Thus, in his commentary on the case of Mytton v. Cook, 
(2 Str. 1099,) where a painted cartoon, pasted on can- 
vas, had been deposited, and the bailee kept it so near 
a damp wall, that it peeled and was much injured, and 
the verdict was for the plaintiff; he says, "If it had 
been proved, *that the bailee had kept his own pictures 
of the same sort in the same place and manner, and 
they too had been spoiled, a new trial would, I con- 
ceive, have been granted.'" And oxu* own Bracton 
(Lib. 3, 99, 6,) lays down the same rule : " Is apud 
quem res deponitur, re obligatur, et de e& re quam 
accepit resdtuend^ tenetur; et eUam ad id, si quid in 
re deposit^ dolo commiserit Culpae autem nomine 
non tenetur, scilicet, desidite vel negligentise, quia qui 
ne^enti amico rem custodiendam tradit, sibi ipsi et 
propriae fatuitati hoc debet imputare." In this, he 
does no more than copy the very words of the Insti- 



1 Jooea'a Bulm. 80, 83. 

a Jones's Baflm. 46, 47 ; but see id. 83, 63, 123, 123 ; I Dane's Abr. 
ch. 17,krt.l,$3. 
s Jone>'> BaUm. 133, 133. 
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tutes ; ' and he is supported by the clear result of the 
Pandects.* Lord Holt, too, has given the doctrine the 
authority of his own great name.' Fothier implidtly 
adopts it,* and he is followed by Mr. GhanceUor Kent* 
and other learned Judges.' 

^ 64. Notwithstanding the weight of these authori- 
ties, they seem to me not to express the general rule 
in its true meaning. The depositary is, as has been 
seen, bound to slight diligence only ; and the measure 
of that diligence is that degree, which persons of less 
than common prudence, or indeed of any prudence at 
all, take of their own concerns.' The measure, ab- 
stracdy conadered, has no reference to the character of 
the individual, but looks to that, which belongs to a 
whole class of persons;^ and so Sir William Jones has 
intimated on some occasions.' 

^ 65. Gases may, indeed, occur, in which the char- 
acter of the individual may be important, for the pur- 
pose, not of iiimishing a general rule, but an exception 
to that rule." In the civil law it is natural, that there 
should be very great stress liud upon the habits and 
character of the depositary. In that law, gross negli- 
gence and fraud are considered as exacdy equivalent 

1 JqbL lost Lib. 3, tit 15, § 3. 

» Dig. Lib. 16, tit. 3,1.33; Doiii>t,Ub. 1, tit 7, § 3, o. 2. 

t Cogg* r. Be7i>ani,2Ld.IU;.909,9I4;S.P. 1 Ld. Ray. 655. 

* Pothier, TniVh ie IMpAt, ch. 2, H, urL 1, n. 37. 

> 3 Kent Cora. 438. 

s JMer V. Utter Ami, 17 Haw. R. 478,499; GObim r. Pt^nlm, 4 
Burr. 3396. 
T Tbmpkitu V. Sattwuirth, 14 Searg. & Rawle, S75 ; Jonn'a Bailm. 8, 

lie, 119. 

e See Jonei'a BaUm. 63, 83 ; 7bi>y»Un« v. S<MmarA, 14 Searg. &. 
R*wle,275. 

> Joom'B Bwlm. 83, 83, 88. io The WHUam, 6 Rob. 31& 
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to each other.* Hence the depositary is not made re- 
sponsible for any loss, which does not carry with it a 
just presumption of iraud. Now, if the depositary did 
in fact take the same care of the bodied property as of 
his own, it would go far to repel the presumption of 
fraud; for no person, however careless, would deare 
the loss of his own property. On the other hand, if 
the depositary took better care of his own property 
than of that bailed, the presumption of fraud woidd be 
strengthened. And the principle, on which this pre- 
sumption rests, is the same, whether the party is a very 
careless or a very careful person in his own afifurs ; 
and it is 3f)phcable to other bfulments, as well as to de- 
posits.* The French law has adopted the same hne (^ 
reasoning; and therefore Pothier follows it; and the 
cases put by him by way of illustration are of this na- 
ture.' If a slave is deposited, and he is deliverefi 
back to a person, who is supposed to be his master, 
and is not; the depo^tary is not hable.* So, in case of 
a fire in the house, where the goods are lodged, if the 
depositary omits to remove them, supposing them to 
be safe, espedally if bis own goods perish also, he is 
not responsible for any loss by the fire. But if he 
should remove his own goods, and not the others, then 
he would be responsible ; for there would arise a pre- 
sumption of fraud, unless the other circumstances of 
the case repelled it. . The presumption would be still 
stronger, if the goods saved were of little value, and 



1 Dig. Lib. 16, tit 3, 1. 32 ; Id. Lib. 50, tit 17, 1. 23 ; Lib. 13, tit. 6, 1. 5, 
jS; JmLlnst Lib. 3,tit. I5,§3. 

9 Clark T. EnUnsham, 1 Gow. R. 30 ; Jones's Bailm. 4G ; 3 Ld. Ray. 
914, 915 ; Foiler t. Etttx Bank, 17 Uses. R. 479, 496. 

s PoUiier, Tniti de IMpdt, ch. 3, $ 1, art. 1. 

4 R 11.38; Dig. Lib. 16, tit. 3,1. I, $33. 
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those lost were of great value.* Pothier puts a case as 
of clear responsibility for gross negligence, where the 
party, having a deposit of money, diamonds, or other 
precious jewels, which are ordinarily kept under lock, 
leaves them in an ante-chamber or vestibiile of a house, 
exposed to aU persons going and coming, and they are 
stolen by thieves.' Yet upon his own principles, if the 
party left bis own in the same situation, and they also 
were stolen, it would repel the imputation of fraud. After 
all, he is compelled to admit, that, practically speaking, 
the particular character of the depositary can rarely 
enter into discussions of this nature, and that the pre- 
sumption of good fath is usually made in his favour.' 

^ 66. Our law upon the subject of gross negligence 
differs from that of the civil law ; for gross negligence, 
V though it may sometimes be presumptive of fraud, and 
undistinguishable from it, may consist with perfect in- 
nocence of intention. Hence it is no defence to a de- 
po^tary, that he has acted with good laith, if m truth 
he has been guilty of gross negligence. In the case of 
the diamonds above put, the depositary would be liable 
for gross negligence, even though his own were left in 
the same place ; since such articles are usuaUy kept in 
more secure places; and every depositary must be pre- 
sumed to undertake for reasonable care with reference 
to the nature of the things b^ed. Sir William Jones* 
admits this ; and Domat deduces this as the true expo- 
sition of the civil law.* Cases may, indeed, be put, in 
which the circumstances are so strong of extreme rash- 

1 PoUiier, TmU de D£p6t, ch. 2, 5 1, art. 1, n. 34. 
3 PothJer, Traitd de D^pot, ch. 3, § 1, art 1 ; Id. n. 37. 
3 Id. ch. 3, Oi u^ 1> ». S8 ; Jones's BaUm. 30,46,83,83; 1 Domat, 
B. 1, tit 7, 5 3, n. 5. 
* Jonet'f Bftilfl). 38. < Dranat, B. 1, tit 7, § 3, n. 5. 
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ness on the part of the depositor, as justly to create an 
exception to the general rule of law, or rather a dis- 
pensation with it. As, if he should knowingly trust his 
diamonds or other valuables with a man notoriously 
weak and infirm in judgment, or to a minor without any 
experience or discretion, or to a man grossly negUgent 
and prodigal in his affairs, or subject to an absence of 
mind bordering on derangement, or to a person given 
to habitual intoxication ; and from these known infirmi- 
ties, the thing bailed should innocently be lost ; there 
might be strong ground to presume, that the depositor 
was content to trust the party with all his faults and in- 
firmities, and to take upon himself the responsibility of all 
losses not arising from actual fraud.* At least, it might 
f^y be put to a jury to presume a special contract in 
such a case, that the depositary should take the same - 
care as he did of his own property, and that he should 
not be responsible, except for fi^ud.* But these cases 
do not impugn the general rule. They turn upon cir- 
cumstances, which imply a waver of it, or a substitution 
of a different contract. 

^ 67. The doctrine here stated has also the sanction 
of adjudged cases in its support. Thus, where a gra- 
tuitous bailee put a horse of his brother into a pasture 
with his own cattle in the night time, and by reason of 
a defect of fences the horse fell into a neighbouring 
field and was killed; it was thought, that he was re- 
sponsible to the owner, because it was gross negli- 
gence to put the horse into a dangerous pasture, to 
which he was unused.' So, in the case of the pmnting, 
(which has been before referred to,) where it appear- 
ed, that it was injured by being kept in a damp room 

> Tht WUIUm, 6 Rob. 31% 
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next to a stable, it was held, that the party was liable 
for gross negUgeace; and that the law, in the case of a 
deposit, will raise an unplied promise, that the party will 
not grossly neglect or abuse the deposit.' In other 
words, the depositary is bound to reasonable care. 
The true way of putting cases of this nature is, to con- 
sider, whether the party has omitted that care, which 
baUees without reward usually are understood to take 
of property of the like nature. Therefore, where a per- 
son had a deposit of money, and put it with his own in 
a valise on board a steamboat, and left it there b an 
exposed situation all night, and it was stolen, and his 
own money was left, he was held responsible for gross 
negligence. But if he had left it for a moment only, 
under ordinary circumstances, and no pressing danger, 
it would have been otherwise.' Lord Stowell, in a 
case of justifiable capture, where the captors are held 
responsible for due (that is, for reasonable) diligence, 
has expressed himself with great clearness on this sub- 
ject "On questions of this nature" (says he) "there 
is one position sometimes advanced, which does not 
meet with my entire assent ; namely, that colors are 
answerable only for such care, as they would take of 
their own property. This, I think, is not a just crite- 
rion in such case ; for a man may, with respect to his 
own property, encounter risks from views of particular 
advantage, or from a natural disposition of rashness, 
which would be entirely unjustifiable in respect to the 
custody of the goods of another person, which have 
come to his hands by an act of force. Where proper- 
ty is confided to the care of a particular person by 

> XyUott V. Cook. 3 Str. 1099. 

" ifaeey v. Wood, 3 Maaon R. 133. 
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one, who is, or may be supposed to be, acquainted with 
his character, the care, which he would take of his own 
property, might, indeed, be considered as a reasonable 
criterion.'" Certainly it might, if such character was 
known, and the party under the circumstances might 
be presumed to rely, not on the rule of law, but on 
the care, which the party was accustomed to take of 
bis own property in making the deposit. But unless 
he knew the habits of the bailee, or could be fairiy pre- 
sumed to trust to such care, as the bdlee might use 
about his own property of a like nature, there is no 
ground to say, that he has waived his right to demand 
reasonable diUgence. 

^ 68. Lord Coke luis adopted a doctrine somewhat 
different. In hb Institutes, he says, that in cases of 
deposit the engagement of the bailee is to keep safely ; 
" for if goods are dehvered to one to be kept and to be 
safely kept, it is all one in law."* Hence he concludes, 
that if goods are delivered a man to be safely kept, 
and afterwards those goods are stolen, this shall not 
excuse him, because by the acceptance he undertook 
to keep them safely, and therefore he must keep them 
at his own peril But if the goods are dehvered to him 
to keep, as he would keep his own, there, if they are 
stolen irom him without his default or negUgeoce, he 
shall be discharged.' And he recommends, on this 
account, to those, who recdve goods, that they should 
receive them in a special manner, viz. to be kept as 
their own, or at the peril of the owner.* 

^ 69. Lord Coke considered this as the settled taw 
in his time ; and he miunly relies for its support upon 

» The WWam, 6 Rob. 316. 

« Co. UL B9, 6 ; 1 Dane's Abr. ch. 17, art. 1, § 3. 

3 Co. lit. e», 6. 1 See 2 BL Com. 452. 
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Southcote's case.' That case, according to his report; 
was as follows. Southcote brought detinue against 
Benuet for certain goods, and declared, that he de- 
livered them to the defendant to keep safe; the de- 
fendant confessed the dehrery; and pleaded in bar» 
that after the delivery, one J. S. stole them feloniously 
ont of hia possession ; the plaintiff rephed, that the siud 
J. S. was the defendant's servant, retained in his ser- 
vice, and demanded judgment ; and upon a demurrer 
in law, judgment was given for the pltuntifr. And the 
reason and cause of the judgment was, because the 
plamtiff deUvered the goods to be safe kept, and the 
defendant had taken it upon him by the acceptance 
upon such deUvery, and therefore he ought to keep 
them at his peril; although, ui such case, he shoiUd 
have nothing for his safe keeping. This is the whole 
of the case ; and Lord Coke, in the sequel, proceeds to 
expound his own views of the general doctrine, as above 
stated, with that superabundance of learning, fca* which 
he was so remarkable. 

^ 70. The decision in Southcote's case has been 
subjected to much minute criticism ; but it is far from 
being clear, that Lord Coke misunderstood the case, or 
the principles, upon which the court decided it. The 
decision may itself be correct, dthoi^h in the reason- 
ing of the coiul principles may have been avowed, 
which cannot now be supported. And m his first In- 
stitute, Lord Coke declares, that all these cases were 
resolved and adjudged in the king's bench in South- 
cote's case.' * The real point of decision in this case 

> 4 Bep. 63, fr. 84. » Co. Litt 89, (. 

* The report of the mme cue in Cro. Eliz. 815, confirms Lord Coke'a 
BtalemeDt of the point decided ; but goea no farther. 

7 
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was, that upon a b^lment to keep safely, the bailee 
was responsible for a loss occasioned by theft, whether 
the theft was by his servants, or by others.' Now this 
deprends, as has been before stated, not upon any gen- 
eral principle of law, but upon the import and effect of 
an undertaking to keep safely. Lord Holt manifesdy 
dissented from Southcote's case; two other judges 
seem to have agreed with him in that dissent.* There 
are also earlier authorities, which countenance a differ- 
ent doctrine.' But the latest case in England seems to 
admit the general correctness of Southcote's case in the 
point actually in judgment.^ 

^ 71. A strong doubt is, however, thrown over the 
decision by a very elaborate judgment in one of our 
own courts.* The learned judge, who delivered the 
opinion of the court on that occasion, seemed to think, 
and there is much to warrant the suggesdon, that in a 
case where the bailment is to keep safely, the deposi- 
tary would not be Uable for a loss by theft, unless it 
should arise from his own neghgence and want of due 
diligence and care.* Blackstone (2 Comm. 452) seems 
to hold a similar modified opinion ; he says, that " if 
he " (the bailee) " undertakes specially to keep the 
goods safely and securely, he is bound to the same care 
as a prudent man would take of his own ; " that is, he 
is bound to ordinary diligence. Sir William Jones,'' as 

1 1 Due's Abr. ch. 17, art I, ^ ; art. 11, $ a 
» C(^gi V. Bmard, 2 Ld. Eay. 009, 914, 915. 

3 Doct & Stud. Dial. 2, ch. 38 ; mUiam v. Lloyd, 1 Jones, 179 ; 
B.C. P&lmer R. 649 ; 39 AHisarum, 41. 

4 KtUU V. Brwualt, Willes R. lia 

t FosUr r. Tkt Euex Bank, 19 Ua«. R. 479, 500. But see Naj. 
Maxima, c. 4a 
B 1 Dane's Abr. c. 17, art. 11, j 3, is to the aame effect. 
^ Joaea'a Bailm. 43, 44, 119. 
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we hare already seen, thinks, that theft is presumptive 
proof of ordinary negligence ; but he admits, that upon 
proof of ordinary diligence, the bailee in such a case 
would not be chargeable. 

§ 72. But all the later authorities explode the doctrine, 
that an undertaking to keep, and an undertaking to 
keep safely, amount to the same thing. It was ex- 
pressly overruled in Coggs v. Bernard} And in a 
very eariy case in the Year Books, (29 Assisarum, 
28,) it was held, that if goods be bfdled to a party to 
keep, and he puts them among his own goods, and they 
are stolen, he is not chai^eable with the loss.' This, of 
course, must be subject to the exception, that the th^ 
is not by gross neglect. 

^ 73. The general doctrine, however, of Lord Coke, 
that if a man accepts goods to keep as his own, he is 
not responsible for losses by theft, is confirmed by later 
authorities. It is treated, however, as he treats it, not 
as an undertaking resulting from the general law of 
deposits, but as a special undertaking ; and limiting the 
common responsibility.' In many cases this considera- 
tion may become important ; and especially, where the 
bailee is notoriously very careless and indifferent about 
bis own affairs; in which case the depositor might 
fairiy be presumed to trust to such care as the biulee 
takes of his own goods. 

^ 74. In like manner, if the depositor agree, that the 
goods may be kept in a particular place, as in a ship's 
cabin, he cannot afterwards object, that the place is 
not a safe one ; for his assent amounts either to a qual- 

> Tht Sing T. Hertford, 2 Show. R. 172, [1B4.]1 
B Brook, tit. Bailments, 7. See I Due's Abr. c. 17, ait. 7. 
3 SwOiaiti! V. Btiintt, Cro. EUz. 615 ; 4 Rop. 84 ,- fettle t. Bronualt, 
Willn R. lie ; C^gi v. Btniard, 2 Ld. Raj. 909. Powell's o^nion. 
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ificadon of the contract for safe custody, or to an agree- 
ment, that for all the purposes of the deposit it shall be 
deemed sufficiendy safe. But if the depositary should 
in such a place expose the deposit to undue perils, or be 
guilty of gross negligence, whereby it is stolen, he will 
be responsible for the loss. Thus, if a deposit of money 
is made with the master of a ship, with an assent, that 
he may place it in his cabin for safe custody ; and he 
does so ; but he afterwards exposes the place, where 
the money is concealed, in the presence of susjHcious 
persons, and enables them to know the fact, that money 
is there ; or if he leaves the cabin wholly unguarded 
during a considerable portion of the night under cir- 
cumstances calling for more precaution, and the money 
is stolen, he will be deemed guilty of gross negligence, 
and responsdble for the toss.* 

^ 75. There is a question often treated of under this 
head, which is not merely curious but important ; and 
that is, how far a depositary is responsible for the loss 
of articles contained in a package, the contents of which 
are unknown to him.' I^ for instance, a sealed box or 
locked casket, containing jewels, be deposited, and the 
depositary has no knowledge, that it contains jewels, 
how far wiU he be responsible for any losses of the 
jewels. The Roman lawyers discussed this question 
with a good deal of acuteness and ability. In the 
Pandects we find the following case and reasoning. 
If a sealed box is deposited, is the box only to be 
demanded in action, or may the articles contained in it 
be com[Mehended 1 Trebarius says, that the box only, 
and not the particular things, is to be sued for as a 
deposit But if the contents are shown, and then 



I BradiAv. Hendtrum, 1 Daoe'a Abr. c. 17, art 11, § 4. 
s Sw 1 Dtuia'a Abr. ch. 17, art 6. 
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depo»ted, the contaits are to be added. But Labeo 
aays, that he, who deposits the box, seems to deposit 
the conteats also ; and therefore he should sue for the 
contents. What then, if the depositary is ignorant 
what the contents are ? It is not of much coofiequenoe^ 
since he has accepted the deposit. And I am of opin- 
ion, (sajs U^ian,) that he has a right to sue (or the depos- 
it of the contents, ahfaough the sealed box was depos- 
ited.' Dcnnat adopts the doctrine of Trebatius.' The 
Scotch law arrives at the same conclusion." The case, 
as put in the Pandects, seems principally to have refer- 
&ice to the nature of the suit, or the form of the libel ; 
but it is obvious, that the difference of opini(»i among 
the Roman jurists was not confined to these mereiy 
tedmical points.* 

^ 76. Bonion's case in the Fear Books^ m^ be 
siq>posed to bear upcm this question. It is as foiOows. 
Bonion brought his writ of detinue for certain goods, to 
wit, s^s, plate, and jewels, against M. The defend" 
ant pleaded, that Bonion bailed to him the chest under 
lock to keep, and took away the key, and that he did 
not know, ibat the jewels and other things were there- 
in ; and thieves' came in the night, and broke open the 
chamber of the defendant, and carried away the chest 
uito the field and broke it open, and at the same time 
took and carried away the goods of the defendant with 
the other goods. The piiuntiff replied, that the jewels 
Slc. were delivered not locked up (hors (ffejielosure) to 
be returned at his pleasure ; and upon this issue was 

1 Jones'a Bailm. 36 ; Vig. lib. 16, tit 3, 1- 1, $ 41. 

a I Domat, B. 1, tit. 7, § 1, p. 17. 

3 Erakine's InsL B. 3, tiL 1, § 37, p. 490. 

* Jouea'a Bulm. 38. 

» Mayn. Year Book, Edw. 3, ^ 275, Pitz. Abr. Detinue, 59. 
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joined. The- case is a HtUe differently reported by 
Fitzherbert, in his Abridgment, who says, the party was 
driven to reply, that the goods were not carried away 
by thieves. Sir William Jones seems to suppose this 
case to be wholly incomprehensible,' and incapable of 
Miy rational explanation. If the case, however, turned 
upon the point of the issue suggested by Fitzherbert, 
namely, that the loss was not by thieves, there is noth- 
ing in it, which is not sound law. For if the plea was 
&lsified in a material feet, the action was cleariy main- 
tainable. It is true, that the compiler of the Table to 
the Year Book relies on a distinction, that "if a casket 
sealed be delivered to me, in which there are jewels, 
and thieves in the night rob me and take them, I am not 
answerable ; but that it is otherwise, if the jewels were 
delivered to me and I put them into a chest"' But 
this distinction has no foimdation in the case. And even 
if the account in the Tear Book be the correct one, it 
shows no more, than that the plaintiff chose to put bis 
case upon an immaterial issue. Fitzherbert in his 
Abridgment refers to another case,' wluch shows, that 
the received law then was, that if a party receives 
goods to keep, and he keeps them as his own, he is not 
chargeable, even in a case of theft 

^ 77. The question, however, which divided the Ro- 
man lawyers, would, in our taw, admit of different de- 
terminations, according to circumstances. If the bailee 
knew, that the box or casket cont^ned jewels, although 
the bailor took away the key, he would be bound to a 
degree of diUgence proportioned to the value of the 
contents. In other words, the same d^ree of care, 
which would ordinarily be required to be taken of such 

1 Jonea's Bulm. 39. ^ Jones's BtLUm. 39, 4a 

) Fitc Abr. Accompt, II ; 9 Edv. 4, 40. 
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valuables when deposited, would be exacted of him. If 
be had. 11.0. ground to suppose, that the box or ca^et 
.contained'.any valuables whatsoever, he would be bound 
OEdy to such reasonable care, as would be required of 
depositaiies in cases of articles of common value. And 
under such circumstances, if he were guilty of grass 
negligence, he would . be held respon^ble for the loss, 
at least to the extent of what he might fairly presume 
to be the value of the contents. li^ on the other hand, 
there was a meditated concealment of the contents of 
the box or casket from the balee, with a view to in- 
duce him to receive the bailment, and he would not 
have received it, or have exposed it, as he did, if he had 
been made acquainted with the facts, then the transac- 
tion would be deemed a fraud upon him ; or, at least, 
the loss would be deemed one occasioned by the bcul- 
or*s own folly or laches; and the bfdlee would not, even 
in a case of gross negligence, be responsible beyond the 
value of the box or casket itself, without the contents. 
^ 78. The two first of these propositions may be de- 
duced from the comments of Lord Holt in the case of 
Coggs V. Bernard, The last seems established by the 
prevfuling doctrine in respect to carriers, who give no- 
tices, and thereby Umit their responsibility, when pack- 
ages are entrusted to them, the contents of which are 
unknown or concealed, upon which we shall have oc- 
casion to enlarge hereafter, when we come to that high- 
ly important branch of bailments.' And there is sound 
reason for the distinctions thus made, m point of respon- 
sibility, in the different cases. No person has a right, 
by practising concealment or fraud, to impose a duty 

1 Aibmv.i>onMan,4B. & Ald,21; SUat y. Fogg, 5 B. Bi. Ald.34a; 
BradUy t. WaltHioutt, I Mood. &. Malk. R. 154 ; GObon v. Pc^on, 
4 Bun-.2a9& 
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upon another, uliich he would not otherwise knowingly 
hare undertaken. On the other hand, no person know- 
ing or having reason to presume the contents of a 
box to be of Teiy h^h and tempting vahie, has a right 
to excuse himself from a just responsibility, because the 
contents have not been formally conununicated to turn, 
and a request formally made, that he will undertake the 
custody of the whole ; since he may naturally presume, 
that such is the intention of the depositor, notwithstand- 
ing the security of a lock or seal ; and good faith re- 
quires him, under such circumstances, not to disappoint 
the just confidence of the party. But, if he has no rea- 
son to suppose the ctmtents to be of more than ordina- 
jy vahie, then he m^y fairly discharge himself by such 
care, as belongs ordinarily to trusts of that sort, and there 
is nothing communicated, which calls for superior vigi- 
lance. 

§ 79. The general rule, then, being, that the deposi- 
tary is bound to reasonable care, proportioned, indeed, 
to the nature and value of the article and the danger of 
loss; and the measure of that care being shght dihgence, 
the result is, that he is generally hable for gross negli- 
gence only. If he takes the same care of the goods 
bailed, as of his own, that ordinarily will repel the pre- 
sumption of gross negligence; but he may still be 
chargeable, if the negligence is such as even persons 
of slight dihgence would not be guilty of. In short, he 
must exert the cranmon diligence used by, and reqiured 
ot depositaries in general ; and he cannot exempt himself 
from the consequences of omitting such dihgence, un- 
less he can deduce a more limited liabihty from all the 
circumstances of his own particular case.* He may 
make a special contract, either to enlarge or to narrow 

1 Jonea'E Bulm. 83, 63. 
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his general responsibility. And then, in case of a loss, 
it will be incumbent on the party, who seeks to avail 
himself of the benefit of such contract, to establish it by 
suitable proob. It will be rare, that such a contract can 
be expressly proved. It is usually implied frc»u collat- 
eral circumstances, which afford presumptions varying 
almost infinitely in cc^ency and strength. We have 
already seen, that the depositary's own character for 
diUgence or «u"elessness may sometimes form an ingre- 
dient in the case, to negative, or to support a presump- 
tion. Thp proof must be strong, which will justify an 
inference, that the bailee is at lU)erty to take less care 
of the thing bailed, than of his own. And in many cases, 
a higher diligence may properly be exacted, than the 
b^ee is accustomed to take of his property, especially 
if his character, in this respect, is not most thoroughly 
known to the baUor. 

^ 80. Some exceptions to the general rule of dili- 
gence in cases of deposits are laid down by elemeiitary 
writers. But, where the case is in strictness a deposit, 
they all resolve themselves into two, viz. 1. Cases, 
where there is a special contract ; 2. Cases, where there 
b a spontaneous and officious offer by the depositary 
to keep the deposit 

§81. The first exception requires no commentary; 
the last is deserving of much con^deration. Sir Wil- 
liam J<mes* states it to be a rule of our law, that the 
depo^tary is liable for losses, where he has made an 
officious ofTer ; though he does not cite any authority in 
support of it. The rule certainly existed in the civil 
law. The Pandects adopt the doctrine of Julian on 
ttus subject. "Sed, et si se quis deposito obtuht (idem 

> Jones'* Bailin. 48, 50. 
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Julianus scribit) periculo se depositi Uligasse ; ita, ta- 
men, ut non solum dolum, sed edam culpam et custo- 
diam, praestat ; non timen casus fortuitos." ' So, that 
the party was liable, not merely for fraud, but for neg- 
ligence, or 'at least for ordinary negligence. Domat' 
says he is hable not only for gross mistakes, but for 
other faults. For the depositor might, but for such 
officiousness, have chosen another depositary, who 
would have been more careful. Pothier adopts the 
Rwnan rule without comment or question. He holds, 
that in such a case of an officious offer without request, 
the party is bound to keep the deposit with aJl possible 
care, since he has thereby prevented the depositor from 
dehvering it to a person, who would have been more 
careful than himself.' 

§ 82. The rule is certainly strictissimi juris ; and 
its incorporation into our law ought not readily to be 
admitted. A voluntary offer of kindness to a friend, 
even' when importunately urged, ought hardly to carry 
with it such penal consequences ; since it is generally 
the result of strong affection, a desire to oblige, and 
often of a sense ol duty, especially in cases of imminent 
peril or sudden emergency. The reason assigned for 
the rule is not satisfactory. It might, with at least as 
much force, be said, that he, who trusts such a deposit 
to a friend at his urgent request, confides it lo him, as a 
proof of his personal confidence, and requires no more 
than, that he should guard it, as he guards his own, or 
at least as men ordineirily guard deposits. He does not 
mean to place a burthen on Ins friend, by which extra- 
ordinary responsibility is to be incurred ; but to mani- 

1 Dig.Lib. 16, UL 3, i. I, 5 35; Ayliffe'e Pnnd. B. 4, tit 17. 
9 lDomat,B. I,tit7, $3,n. 8; Vion. Lib. .% tit. 15,$ 12. 
> Pothiei,Tnul^deIMp6t,clt. 3,$1, ut.].p. 30. 
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feat a persooal confidence in the character and caution 
of his Mend. .Sir W. Jones has himself quoted, with 
apparent approbation, the opinion of Labeo, in the 
stronger case of a negotioram gestor,* in which Labeo 
requires no more than good faith of him, when he inter- 
feres officiously, but from pure kindness, to act in my 
afiairs ; " affectione coactus, ne bona mea distrahantur, 
negotiis se meis obtulerit" ' The good sense of this, 
as a general rule, interpreting the offer of the party in 
its fair intendment, would seem more to belong to the 
manliness of the common law, than the rule promulgat- 
ed by Julian, even with all the authority of imperial 
wisdom. The modem code .of France intn>duces a 
mitigated form of the rule ; for, having announced, that 
a depositary must bestow, in keeping the thing depos- 
ited, the same care, which he bestows in keeping his 
own, it -proceeds to declare, that the rule thus promul- 
gated, " is to be applied with more rigour, if the depos- 
itary has himself offered to receive the deposit." ' It 
seems thus to insist upon somewhat mdre watchfulness, 
without changing the ordinary obligations arising from 
deposits ; that is, it requires more watchfulness in the 
discharge of duty, but not a different kind of diUgence. 
§ 83. In respect to cases of necessary deposits, that 
is, such as are suddenly and almost involuntarily made 
in cases of extraordinary peril and difficulty, such as in 

I Jones'a Bailm. 49. 9 Cod. Civ. art. 1937, 1938. 

• The JVegotiorum Geitor in the civil lawi is one, who spoataneouBly, 
and without authority, undertakes to act for another during his absence, 
in hisdffairs. orcourse, ashiaacta are wholl; without the assent of the 
ownor,the case is much stronger than that of a depositary, who officiouslj 
interfsTes in anothet'a aSaiia with his consent. 

1 Dig. Lib. 3, tit 5 ; I BeU's Com. 269. 
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cases of fire, shipwreck, inuDdations, insurrections, at- 
tacks by mobs, and other casualties and pressing emer- 
gencies, our law does not seem to vary the responsi- 
bility of the bailee ft'om that arising in ordinary cir- 
cumstances.' Nor indeed does the civil law, as to the 
degree of diligence required; but it only inilicts a 
double compensaUon for any misconduct of the b^ee, 
upon the ground, that public poUcy requires, that perfidy 
in such cases should be punished, so as to suppress the 
temptation to commit wrong.' Our law contents itself 
with an ample compensation for the actual injury or 
loss, leaving the additional moral infamy, which attaches 
to cases of extraordmary perfidy, to be punished by the 
severe judgment of public disgrace, which mevitably 
follows it The French law does not, in principle, 
differ irom ours ' in cases of necessary deposits, ap- 
plying the general rule of responsibiUty to them.' 
The only circumstance in that law, in which a neces- 
sary deposit differs irom a common deposit, is, that 
proof by witnesses is admitted, whatever may be the 
value of the necessary deposit, whereas in other cases 
no deposit beyond a limited value can be proved but 
by writing.* 

^ 84. There is another class of deposits noticed by 
Fothier, and called by him irregular deposit. This 
arises, when a party having a sum of money, which he 
does not think safe in his own hands, confides it to 
another, who is to return to him not the same money, , 

1 lones's Bulra. 48, 49 ; Doinat,B. I, tit 7, §5. 

' JUg. Lib. 16, tit 3, 1. 3, §$ 1, 2, ^ 4 ; 1 Domat, B. 1, tit 7 ; prel. 
ait ud tit 7, $ 5. 

» CcMi. Civ. B. 3, tit 11, art. IM9, 1950; Polhier, TraiU de D*p6t, 
ch. 3, § 1, p. 75 ; Domat, B. 1, tit. 7, § 5, nrt 3. 

* Pothier, TrailA de IMpdt, ch. 3, $ I, d. 75; Cod. Civ. B. 3, tit 11, 
ut 1934, 1950. 
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but a like sum, when he shall demand it.' It differs 
from a mutuum simply in this respect, that the latter 
has principally in view the benefit of the receiver, and 
in the former the benefit of the bailor. Id the dvil law - 
the obligations springing from these contracts were 
cUfferent ; for in cases of mutuum the party borrowing 
was not held to pay interest upon the money lent ; but 
in cases c^ irregular deposit interest was due to the 
depositary, both ex nudo pacto and ex mord.* These 
distinctions are not recognised, at least not practically, 
in the French law ; nor, as it is believed, in the com- 
mon law. In both cases interest is by the French law 
due ex mord.' In the common law the payment of 
interest is not generally fixed by positive rules ; but 
interest is usually allowed upon money lent, if detuned 
beyond the proper period, at which it ought to be 
repaid. And whether the case is a strict loan, or an 
improper deposit, if there is an unreasonable delay in 
the repayment, our courts would generally, if not inva- 
riably, allow interest ex mord. 

^ 85. There is a kind of deposit, which may, for 
distinction's sake, be called a quasi deposit, wl^ch is 
governed by the same general rule, as common depos- 
its. It is, where a party comes lawfully .to the posses- 
sion of another person's property by finding. Under 
such circumstances the finder seems bound to the 
same reasonable care of it, as any voluntary depositary 
ex contractu. St. German* says, " If a man finds goods ' 
of another, if they be ^er hurt or lost by wilful neg- 
ligence, he shall be charged to the owner. But if they 



s Pothier, TraM de Dipbl, ch. 3, § 3, n. 82, SI. 
1 Digest, Lib. 16, tit. 3, 1. 24 ; Pothier, Trait* du Dip&t, ch. 3, 5 
63. 
s Pothier, Ttaitfe de WpM, n. 8a 
3 Doct.&Sttid. Dial.3,ch.3& 
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be lost by other casualty, as if they be l^d in a house, 
that by chance is burned, or if he deliver them to 
another to keep, that runneth away with them, I think 
he be discharged." ' 

^ 85. In Bacon's Abridgment it is laid down, that "if 
a man find goods and abuse them, or if he find sheep 
and kill them, this is a conversion. But if a man find 
butter and by his negligent keeping it putrify ; or if a 
man find garments and by negligent keeping they be 
moth eaten, no action lies. So it is, if a man find 
goods and lose them again."* And the reason of the 
diflFerence is there stated to be this : " Where a man 
only finds the goods of another, the owner did not part 
with them under the caution of any trust or engage- 
ment ; nor did the finder receive them into his posses- 
sion tmder any obligation ; and therefore the law only 
prohibits a man in this case from making an unjust 
profit of what is another's. But the finder is not 
obUged to preserve these goods safer than the owner 
himself did ; for there is no reason for the law to lay 
such a duty on the finder in behalf of the careless 
owner. And it seems too rigorous to extend the 
charity of the finder beyond the dibgence of the pro- 
prietor. It ia therefore a good mean to punish an 
injurious act, namely, the conversion of the goods to 
his own use ; but not to punish a negligence in him, 
when the owner is guilty of a much greater one." * 

^ 86. The doctrine here laid down is very unsatis- 
factory. Surely, a thing may be lost without any neg- 
ligence of the owner ; and if the owner is negligent in 
losing it, it furnishes no very good reason, why the 

* See Mo$gram t. Agdrx, Owen R. 141 ; 2 Ld. Ra^m. 909, per 
Gould J. ; Noy'i Huima, cb. 43, p. 92. 
' 1 Bac. Abrid^. Bulment, D. 3 Id. 
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finder should apologize for his own negligence by 
setting up that of the owner. If it were meant only to 
be said, that the finder is not liable for any thing but 
gross negligence, that would be intelligible. But the 
proposition is not so hmited in the text On the con- 
trary it supposes, that no degree of negligence would 
make him chargeable; which is directly against the 
doctrine laid down in the Doctor and Student in the 
passage above stated.' The only authorities relied on 
by the author of Bacon's Abridgment are in Owen's, 
Bulstrode's, and Leonard's Reports. The case in Owen 
decides no more, than that the finder of six barrels of 
butter was not liable in trover for a conversion, when 
the butter was impaired and decayed, ratione negligent 
lis aistoduB ; for the court said, that he, who finds 
goods, is not bound to preserve them from putrefac- 
tion ; but if the goods were used and by usage made 
worse, the action would lie. For aught appearing in 
the case there may not have been any but ordinary 
or even slight neghgence. And there is a clear differ- 
ence between a conversion of a thing, and neghgence 
in keeping it. Trover hes only in the case of a con- 
version. The same case is reported in Cro. EUz. 219, 
and in 1 Leon. R. 224. In the former report it is 
stated, that the case came on upon a demurrer to the 
declaration, the count alleging only, that the finder 
tarn negljgenter custodivit, that the property became 
of Utde value. And the court were of opinion, that the 
action did not lie ; for negligence was no conversion. 
Lord Chief Baron Comyns, in his Digest,' understands 
this to be the sole point of the case. The court, how- 

1 Doct &. stud. Dial. 2, ch. 38. 
9 Muagravt v. Agdtn, Owen, 141. 
3 Com. Dig. Trover, E. 
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ever, is reported to have said, that " No law compelled! 
him, that finds a thing, to keep it safely ,- as if a man 
finds a garment and suffers it to be moth eaton ; or if 
(me finds a horse and gives him no sustenance ; but if 
a man finds a thing and useth it, he is answerable, for 
it is a conversion" &.c. ; — " but for n^Ugent keeping 
tto law punisheth him." In 1 Leon R. 224, the comi 
is reported to have said, " A man that comes to goods 
by trover is not bound to keep them so safety, as he, 
who comes to them by bailment." And Walmsley J. 
said, " If a man find my garments, and sufiereth them to 
be eaten with moths by the negligent keeping of them* 
no action lieth ; but if he weareth my garments, it is 
otherwise ; for the wearing is a conversion." The 
whole of this doctrine was clearly extrajudicial ; for the 
only point before the court was, whether there was 
any conversion or not. The case cited irom Leonard's 
Reports ' turned on a point of pleading ; and Mr. Jus- 
tice Anderson there said, aTguendo, "When a man 
comes to goods by trover, there is not any doubt, but 
by law he bath liberty to take possession of them. But 
he cannot ^use them, kill them, or convert them to his 
own use, or make any profit of them ; and if he do, it 
is great reason, that he be answerable for the same. 
But if he lose such goods afterwards, or they be taken 
from him, then he shall not be chained ; for be is not 
bound to keep them." This is the only dictum in the 
case bearing on the doctrine ; and it may be correct, 
when understood with the natural limitations belonging 
to it, namely, that ^e finder has not been guilty of gross 
negligence. But if the learned judge meant to say, 
that if the goods are lost by the gross negUgence of the 

1 Vandnvk v. .Archer, 1 Leon R. 2S1. 
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finder, he is not answerable for the loss ; such a doc- 
trine would require some authority beyond a mere in- 
cidental dictum to support it. 

4[ 87. At the time, when these opinions were promul- 
gated, the Law of bailments was not as well defined, as 
it is at present ; and therefore they would be entitled 
to leas weight, than is usually given to judicial determi- 
nations, even if they stood without any contradiction. 
But at a later period we have an elaborate judgment 
of Lord Coke directly against the doctrine. In Isaac 
V. Clarke,^ that great judge deliberately declared, 
that " if a man finds goods, an action on the case Ues 
for his ill and negligent keeping of them, but not trover 
or conversion, because this is but a nonfesance." And 
this seems the true doctrine of the law ; for though a 
finder may not be compellable to take goods, which he 
finds, as it is a mere deed of charity for the owners yet 
when he does undertake the custody, he ought to ex- 
ercise reasonable diligence in preserving the goods. 
And the least degree of care known to our law, that is 
slight diligence, may well be required of him, being that, 
which is applied to gratuitous acts of kindness. This 
is conformable to the rule laid down, as has been al- 
ready seen, in the Doctor and Student,* and seems in- 
cidentally recognised in other authorities.' So, that 
there seems no just foundation in our law for any dis- 
tinction, as to responsibility, though there may be as to 
remedy, between cases of conversion and misfesance 
by the finder of goods, and cases of negligence, if the 



1 3 Bulst SOfl, 313 ; a C. 1 RoU. R. 135, 130. 
s Dial. 8, ?h. 38- 

3 S. P. Gould J., in Coggi v. Bernard, 2 Ld. Ray. ! 
R>7. 917 ; N07. Muinu, ch. 43, p. 93. 



by Google 



66 ON DEPOSITS. [CH. 11. 

loss has arisen from that degree of negligence, for which 
gratuitous bailees would ordinarily be liable. 

^ 88. In ordinary cases oi depositsof money with bank- 
ing corporations, or bankers, the transaclion amounts to 
a mere loan or mtituum, and the bank is to restore, not 
the same money, but an equivalent sum, whenever it is 
demanded. But persons are sometimes in the habit of 
making, what is c^ed, a special deposit of money or bills 
in a bank, where the specific money, as silver or gold 
coin, or bills, are to be restored, and not an equivalent 
la such cases the transaction is a genuine deposit; and 
the banking company has no authority to use the money 
so deposited, but is bound to return it in individuo to 
the party. A case of great interest has been recently 
decided upon this subject. Such a special deposit of 
gold coin was made in a bank, and the money was de- 
posited in the vaults of the corporation, under the care 
of the cashier of the bank, who also had the custody of 
the money of the corporation in the same vaults, and 
kept the keys thereof. He was unfaithful in the dis- 
chai^e of his duty, and embezzled the special deposit, 
as well as other property belon^ng to the bank. The 
Court, before which the cause was heard, in a very 
elaborate judgment, decided, that in such a case the 
banking corporation was liable only in case of gross 
negligence ; that the receipt of the deposit by the cash- 
ier must be deemed obligatory upon the corporation ; 
but, that the corporation was not liable in this case, be- 
cause there was no gross negligence on its part; for 
the same care was. taken of this as of other deposits, 
and of the property belonging to the corporation. The 
fraud and embezzlement, being by the cashier, did not, 
under such circumstances, vary the case ; but its re- 
sponsibiUty was the same, as if the theft had been com- 
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mitted by a stranger; for there was no want of diligence 
on its part in selecting proper officers, and the act of 
embezzlement was not within the scope of the duty of 
the cashier, as agent of the corporation. If goods de- 
posited are stolen by the servants of a private deposit- 
or, without gross negligence on his own part, he is not 
chargeable any more than he would be, if the theft were 
by a stranger ; and the same rule must be applied to 
banking corporations.' In this case, the cashier had 
given a written acknowledgment, that the gold was de- 
posited for "safekeeping'^; but this was not thought to 
vary the application of the general rule, as the paper 
imported no more, than was ordinarily implied in all 
such cases ; and a special contract was not within the 
scope of the authority of the cashier.' 

^ 89. In respect to the mode of keeping the deposit, 
and the authority of the depositary over it, a question 
often arises, how far the depositary is at liberty to use 
the thing deposited. In general it may be laid down, 
that a depositary has no right to use the thing deposit- 
ed. This is the clear result of the civil law,' and the 
Preach law,* and it has been incorporated into ours.* 
But, this proposition must be received with many qual- 
ifications. There are certain cases, in which the use of 
the thing may be necessary for the due preservation of 
the deposit. There are others, again, where it would 
be mischievous ; and others, again, where it would be, 

I .(lMl<rv.£««M;£anifc,17Mas3. R. 479. Seealso A'nuconev. .^moff, 
1 Esp. R. 315. 

fi Id. 17 MiiBS. R. 505. 

3 Dig. Lib. 16, tit. 3, 1. 39 i 1 Domat, B. 1, tit. 7, § 3, n. 15 ; Ayliffo, 
B. 4, tit 17, p. 519. 

* Pothieri Trwtfi de Depat, ch. 2. § 1, art. 1, n. 34. 

> Bac. Abr. Bailm. D ; Jodss'b Balloi. 81, 82 ; 1 Dane's Abr. ch. 17, 
art 11, $ 2. 
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if not positively beneficial, at least indifferent. If a 
bailment were made of a Tiarse, the deposittuy would 
certainly be at liberty to use him, so far, at least, as to 
preserve his health ; and if he should die from gross 
negligence in this particular, the depositary might be 
chai^eable with the loss ; for every person, in such a 
case, contracts for reasonable care.' If a milch cow be 
deposited, the milking of the cbw, to say the least of it, 
would not subject the depositary to an action, for it 
would not injure, but might promote the health of the 
animal* The Roman and the French law, in such a case, 
would justify the act ; but would require the depositary 
to account for the value of the milk, deducting the rea- 
sonable charges for her nourishment.* On the other 
hand, if diamonds and jewels were deposited, it might 
be deemed an abuse of the trust to wear them, or to 
suffer them to be worn by the family of the depositary, 
even though the use might be of no injury.* 

^ 90. TTie best general rule on the subject, (for every 
case must be governed by its own particular circum- 
stances), is to consider, whether there may, or may not 
be an implied consent, on the'part of the owner, to the 
use. If the use would be for the*benefit of the deposit, 
the assent of the owner may well be presumed ; if to 
bis injury, or perilous, it ought not to be presumed ; if 
the use would be indifferent, and other circumstances 
do not incline either way, the use may be deemed not 
allowable.* If money is deposited, especially if locked 

1 Jones's Bailm. 81, 83. 

s Ibid ; J>lo*a V. ConKam, Owen R. 133, 134 ; Anon. 2 Salk. 52S ; 
S Kent Com. 450. 

3 Pothier, TniU de D^pdt, ch. 2, § 1, art 9, ^ 1, n. 47 ; Dig. Lib. 16, 
tit. 3, 1. 39, § I ; Jones's Bailm. 81, S3 ; Pothier, Nantisaement, n. 35. 

* Jonee'a Bftilm. 61, 82. s Jonea'a Bailm. 80, 81. 



by Google 



CB. 11.] ov Dfeposrrs. 69 

iq) in a chest, or enclosed in a bag, the right to use it 
could scarcely be presumed to have been within the 
intention of die parties.* The same nile would apply 
to other valuables, as jewelry, for they would be sub- 
ject to extraordinary penis. If books are lodged in a 
trunk, and locked up, the use of tiiem would seem to 
be impliedly prohibited, especially if the key is kept by 
the bailor. But, if the books are in an open chest, or 
book -case, or are left generally accessible, Fothler sup- 
poses, that a consent to the use of them by the deposi- 
tary may be fairly presumable.* But, if this be true, 
the right to lend them to other persons would not be 
presumed. And if the books are very valuable, and 
have very expensive plates in them, which would be in- 
jured by use, a ccmsent to use them would scarcely be 
presumed. A deposit of valuable paintings would not 
justify a general use of them for purposes of show, or 
parade, which would expose them to injury; but & 
modified use of them might be fairly presumed, as an 
ornament of a private room, if they were left open in 
their frames. A deposit of a library oflaw books in the 
library of a friend, who is a lawyer, would almost 
carry with it the implication of a right for him to use 
them for private consultation. Many other cases might 
be put to show the application of the principle of pre- 
sumption.* Pothier puts one, of the use of a setting 
dog, where the use might be fairly presumed for game ; * 
and the same may apply to hounds for the chase.* 
The French code expresses the true sense of the law 

1 Pothier, Tnitt de IMpAt, eh. 2, j 1, art 1, n. 37. 
s Pothier, Traits de IMp6t, ch. 8, ^ 1, art. 1, n. 37. 
3 Aylifib's Putd. B. 4, tit. 17; Jones's Bailm. 79, £0, 81. 
* Pothier, TraitS da IMp6t, ch. 3, § 1, art 1, n- 37. 
> Jonw'a BkiIid. 79, 80, 81. 



by Google 



70 ON DEPOSITS. [CH. II. 

on this subject. The depositary cannot make use of 
the thing deposited, without the express or presumed 
permission of the depositor.' 

^91. The Roman law treated the use of the thing 
deposited, without any express or imphed consent rf 
the owner, to be a gross breach of trust, and involving 
the criminality of theft. "Qui rem depositam, invito 
domino,, sciens prudensque in usus suos converterit, 
etiam iurti delicto succedit." * Our law deems it a mere 
breach of private confidence, unless in very special 
cases, which might demonstrate a felonious intent, or, as 
it is technically called, animus farandi. 

^ 92. It follows from what has been stud, that it is a 
gross breach of trust, which gives to the injured party a 
just cause of action, for a bailee to break open a locked 
chest, or a sealed package, which is deposited with him. 
^ fortiori the depositary has no authority to sell, or 
pledge them ; and if he does, the owner may reclaim 
them from any person, who is found in possession of - 
them.' The Roman law, also, gave a right of action 
to a testator, vdio trusted another with his will, to be 
kept for him, if he discovered the contents of it to any 
other persons.* Our law' does not, as far as I know, 
provide any redress in such a case ; unless, at least, 
some positive injury results from it; but it is as ag- 
gravated a breach of trust, as can well be conceived, 
and may often be attended with serious mischiefs. 
The French law has followed the reasoniAile doctrine 
of the civil law ; * and one cannot but wish, that the 

I Cod. Civ., B. 3, tit 11, art. 19%. 

s Code, Lib. 4, tit 34, 1. 3 ; Dig. Lib. 16, tit 3, 1. 29. 

s H<»riofV.Hba«,3Atk.43;S.C. 1 Wils. 8,9; 2Sli. 1187. 

* Dig. Lib. 16, tit 3, 1. I, ^ 38. 

G Pothier, Traits deIWpeit,cb. 2, §l,Mt. 2, §1,11.39. 
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comiDon law had animadverted on it in some form, 
either of civil or of criminal prosecution, which should 
add a legal, to what now seems a mere moral sanction 
upon the conscience of a testamentary depositary. 

^ 93. It is often laid down in our books, that a depos- 
itary has a special property in the deposit There is no 
doubt, that in certain kinds of bailment the bailee has a 
special property ; but, that he possesses it in a case of 
mere deposit, is matter of serious doubt. Blackstone, 
in his Commentaries,' lays down the doctrine as follows: 
" In all these instances (i. e. in ult classes of baflment) 
there is a special quahhed property transferred from 
the bailor to the bidlee, together with the possession. 
It is not an absolute property, because of his contract 
for restitution; the bailor having still left in him the right 
to a chose in action, grounded upon such contract. And 
on account of this qualified property of the bailee, he 
may, as well as the bailor, maintain an action ag^nst 
such as injure, or take away the chattels." For the fiill 
extent of this proposition, he mainly reUes on Heydon 
& Smith's case, (13 Rep. 67, 69,) which certainly does 
not support it. Sir Wilham Jones also lays down the 
doctrine in equally general terms ; " for," (says he,) 
•* every bailee has a temporary qualified property in the 
things, of which possession is delivered to him ; and has, 
therefore, a possessory action, or an appeal in his own 
name, against a stranger, who may damage, or purioin 
them." * And for this he relies on a case in the Year 
Books, (21 Hen. 7, 14, b.) which, it must be admitted, 
seems full to the point. Mr. Justice Fineux there said, 
(and it was an action of replevin brought by a bailee, for 
aught that appears, upon a general bailment,) " In this 

1 3 Bl. Com. iSa. B JoiKB'a Bulm. 60. 
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case, the bailee has a property in the thing against a 
stranger, for he is chargeable to the b^or ; and for this 
reason he shall recover agdnst a stranger, who takes 
the goods out of his possession." And judgment was 
accordingly given for the plamtiff. Now, an action of 
replevin will lie only, where the party hath a general or 
a special property in the thing.' There can be no doubt, 
that if the bailee, m that case, was a pawnee, or factor, 
he might maintain the action. What sort of bailee he 
was, does not appear in the report There are other 
cases, which hint at the same doctrine, as that in the 
Year Book.* But, the doctrine generally maintained 
by the better authorities is, that a depositary has no 
property whatsoever in the deposit, but a custody only. 
it was so adjudged, upon very full consideration by the 
Court, in Hartop v. Hoare,^ where the point was direcdy 
in judgment ; and Southcote's case (4 Co. 83, 84,) was 
relied on as supporting it* There is nothing in the 
ease of Sutton v. Buck, (2 Taunt B, 301,) which, prop- 
eriy considered, affects that decision. There, a party, 
who was the purchaser of a ship, and had taken posses- 
sion, but whose tide was not completed by any proper 
registry, or by any regular conveyance, sued in trover 
for the recovery of cert^dn portions of the ship against 
a wrong-doer, by whom he had been dispossessed ; and 
it was held, that he was entitled to recover against 
the defendant The ground of the opinion was, that 
his possession alone, under such circumstances, was a 

1 Co. Lit. 145, 1. ; Com. Dig. Reptevin, B. 

• /Iu-Av..4Ur«<^QMod. 216; 2 Ld.Rfty.9I3,p«rPoireUJ.; 3 Saund. 
R. 47, b. note ; HcUidt^ v. Camadl, 1 T. R. 658; 3 Bl. Com. 451, 452, 
453. 

1 3Atk.49. 

« AnoD.Godl>olt.E.I60,pL 394; ..ftnoU v. Jij^bwon, J Ld. Ray. 375 ; 
1 Duw'b Abr.ek.l7,ait8,$ft 
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good title against a mere wrong-doer. The doctrine (rf 
that case has been since affinned ; and it has been held, 
that a simple or naked bidlee has a sufficient interest to 
sue in trover.' Indeed, the like doctrine was held by 
Lord Coke as long ago, as the case of Isaac v. Clarke, 
(2 Bulst. R. 306, 31 1,) where, in delivering his opinion 
as Chief Justice, he s^d, " B^ment makes a privity. 
If one hath goods as a bfulee, where he hath only a 
possession, and no property, yet he shall have an action 
for them." The case of Rooth v. mison (1 B. & Aid. 
59) goes no farther ; and only shows, that the deposita- 
ry may maintMn an action for any wrong done to the 
deposit, for which he is responsible; but not that a 
special property passes to him. Such a right of action 
may exist without a special property in the thing.* 
There is, however, a very recent case, arising under 
another class of gratuitous bailments, which seems 
somewhat at variance with the doctrine here spoken o^ 
and which may, perhaps, be thought to admit of some 
question in point of principle, A person was entrusted 
with a parcel, containing a bank note, for the purpose of 
having it booked, to go by a common coach to Lon- 
don; — Instead of doing so, being himself about to go 
to London by the same coach, he put it mto his own 
bag. The bag was stolen by some of the servants of 
the coach-owner, m the course of the journey. An 
action was' brought by the passenger against the coach- 
. owner for the loss of his bag and its contents, and 

1 Burton r. Rvghei, 3 Bing. R. 173 ; Best C. J. See also Oughlon 
T. Lapping, 1 Barn. & Adolp. 341, & 3 S&uad. R. 47, «&&.,& oota i^ 
Williami Edit of Patterson &Williaiiui; 3 Bl. Com. 453, 453; 3Keiit 
Com. 456 ; 1 Dane's Abr.cb. 17, art 6 &9; Ifalcrmaa y. ItMntoH,5 
Mass. R. 503. 

Bac Abr. Bailn. D, cites 13 Co. Rep. 68. 
10 
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among oth^ things, of the packet so entrusted to him. 
But the Court held, that no recoreiy in damages could 
be had by him in that action for the toss of such parcel, 
although he was responsible over to *he owner of it. 
The ground of the decision seems to have been, that as 
the delivery to the party was for a special purpose, 
which was not complied with, he had neither a general, 
nor a special property in the parcel, and therefore was 
not entitled to recover damages, notwithstanding, by 
his misconduct, he had become responsible to the bail- 
or.' We may have occasion to advert again to this case, 
when we come to the sidbject of mandates.* 

^ 94. There is no doubt, however, that, notwithstand- 
ing a deposit, the general owner may, upon the ground 
of his general ownership, maintain a suit against stran- 
gers for any mjury, or conversion of it.* In such a case 
a recovery by him wiH bar any redress by the depos- 
itary, even when, by reason of bis responsibihty over, 
he might otherwise be entitled to an action for the same 
injury or conversion.* 

^ 95. The doctrine of the civil law coincides with 
what is here stated to be the common law on this 
pomt By the civil law the proper^ of the thing re- 
mains in the depositor ; and at most the possession 
only passes to the depositary. "Rei depositae proprie- 
tas ipad deponentem manet, sed et posses^ (ma 
apud sequestrem) depoata est"* Potbier states the 
doctrine quite as strraigly. " In a true depoat," (says , 

1 MOet V. CatOe, 6 Bing. R. 743; S. C. 1 Llojd & VPelsby R. 353. 

Post, §§ 146, 14», 36S, 363. 

1 3BI. Com. 453 ; B>c. Abr. Bailm. A, B, C ; Id.Tieapua, C ; Trover, C ; 
3%Mj>V.Biiriuif,ll JohiU.R.SSS; BroumtUv.ManekaUr,l'Pick,23ll. 

* Bu. Abr. Ibid. 

6 Dig. Lib. 16, tit 3, 1. 17, $ 1 ; A;liffe'a Puid. B. 4, tit 17. 
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he,) " he, who has deposited any pieces of gold or silrep, 
remuns the proj^ietor of them, and he even continues 
the possessor of them, the depositary detaining in the 
name of him, who has made the deposit' In the 
Scotch law it would seem, that though the property 
and possession are in some sort severed by the de- 
posit, the former belonging to the depositor, and the 
latter to the depositary, yet the possession of the de- 
posit is deemed for all effectire purposes to remain 
with the depositor.' Perhaps, after all, the distinction 
here pdnted out is not materially different £rom what 
is rec<^nised in common law. The possession of the 
depositary is certainly for many purposes deemed the 
possession of the depositor in our law, both as to rights 
and remedies. And it could scarcely have been the 
intention of the civil law to declare, that possession did 
not, in &ct, pass to the bsulee by the deUvery of the 
deposit. It meant only to affirm, that the possession 
was not exclusive of that of the bailor; but rather in 
subordination to it. 

^ 96. We may now pass to the consideration of 
another part of the duty of the depositary, and that is, 
his obligation to return the deposit, when it is required 
of him.* 

^ 97. In the first place the deposit is to be returned 
tn tnditndw, and in the same state, m which he received 
it If it is lost, or mjured, or spoiled by his fraud, or 
gross negligence, he is responsible to the extent of the 
loss or injury.* If he has kept the deposit with the 

1 Pothier,Tnit«deD«p6t,ch. 3,$3|ii-B3! rh. 1, art. 3, § 3, n. 1% 

■ 1 BeU's Com. 257, 258. 

) 1 Bell's Com. 357 ; Jouea'a Bailm. 36, 46. 

* Jodm'h Bulm. 36, 46, 130 ; Fbtttr v. Efttx Bank, 17 Haas. R. 4!9; 
SUnton V. BO, 3 Hawk. N. Car. R. 145; 1 Dane's Abr. ch. 17, art | 
and 3. 
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same care, as his own goods of the same kind, tlus will 
ordinarily repel the p'resumptioa of fraud and gross 
negligence. Still, however, it must be under this re- 
serve, that he has not omitted those common precau- 
tions, which other persons would not omit; such, for 
instance, as keeping money under lock and key.' 
" Latae culpae finis est, non intelligere id, quod omnes 
intelligunL'* * It foUows, of course, that where the 
deposit is lost, or perishes, or is injured, either by ac- 
cident, or inherent defects, or its own perishable quali- 
ty, or even from shght or ordinary neglect of the 
depositary, he is not chargeable.' If part is lost and 
part remains, the latter is to be restored. If to save a 
perishable deposit it has been sold by the bailee, the 
money is to be paid to the owner; for a necessary 
sale is good and for his benefit.' 

^ 98. Although the obligation to restore a deport 
seems to flow from the first principles of the contract, 
as well as from natural justice ; yet, strange as it may 
seem, it was held in the reign of Queen Elizabeth, as 
Sir William Jones has not scrupled to declare, against 
common sense and common honesty, that no action 
would he for a non-delivery of the deposit But this 
decision was soon afterwards overruled and the present 
doctrine firmly established.* 

^ 99. The depositary is also bound to restore not 
only the thing deposited ; but any mcrease or profits, 

t 1 Danut, B. 1, tit 7, j 3, n. 3, 4. 

• Dig.Ub.50,titl6,1.333; 31^tt<>nv.G»<>i,aStr.l099. Bet Booth 
V. WOtw, t Barn. & Aid. S&. 

9 1 Domat, B. 1, tit 7, j 3, n. 5, 6; Jonea's Bulm. 10,46; I H. Bl. 
163; PoUiier,TniUdeIMp£t,cb. 3, $l,an.2,^l, p.43,13,44. 

* Pothier, TraiU de D^p6t, ch. 3, § 1, dtL 2, § 1, n. 44, 45. 

i Jones's Bulm. 51 ; Yelv. R. 4, 50, 138 ; WhtaOeg v. taw, Cro. Jac. 
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which may have accrued from it If an animal depos- 
ited brings forth yoang, the latter are to be delirered to 
the owner.* And by the civil and French law, if inter- 
est has been made upon money deposited, this also 
should be ^yen up to the depositor* If the depositary 
has used the money wrongftilly, this seems a just, or at 
least a moderate compensation for the wrong. If the 
right to let the money, or to use it followed from the 
bailtoent, it would cease to be a deposit, and fall under 
some other denommation.' 

^100. If the depositary had sold the deposit, and 
afterwards repurchased it, he was by the civil law 
bound to restore the value, even if.it afterwards was 
lost without his default ; and the reason assigned is, 
tl^ the original sale was a fraud upon the owner, and 
could not be purged away, but by a dehvery of the thing 
itself to the owner.^ Our law would say m such a 
case, that the party should not be permitted to take 
advantage of his own wrong ; and that the sale being 
a conversion of the property, the right of action of the 
owner was then complete, and could not be varied, 
except as to the extent of the damages, even by a 
subsequent restitution to the owner.^ 

^ 101. Cases are also put m the civU and French 
law, how far the heir or administrator of a deceased 
bfulee is li^le, if in ignorance of the bailment he sells 
the thing. It is held, that he is liable, not as in case of 
a tort, but for the price, which he has received, and only 

1 Dig. Lib. 16, tit a 1. 1,$$ 23,34; ] Domst, B. 1, tit 7, $ 3, n- 9. 

> Pothkr, Tniti de Dipit, cb. 2, ^ 1, art S, § 1, n- 41, 47, 48; Dig. 
lib. 16, tit 3, L 39, U ; AyWe's Puid. B. 4, tit 17, p. 51% 533. 

3 1 B«U's Com. 257. 

« Pothin, TraiU de Di^t, cb. 9^ § 1, ut 3, $ 1, n. 43 ; Dig. Ub. 1^ 
tit3,l.l,§35. 

s 1 jLda. Abr. 5, L. pL L 
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when he has received it.^ Our law would probably 
treat the case as one of conversion ; and give the 
owner the value of the thing so sold ; or enable him in 
most cases, at his election, to proceed against the ven- 
dee for restitution.* 

^ 102, The next inquiry is. To whom is jestitution 
to be made ? Generally speakmg, it is to be made to 
ihe biulor ; though there may be special cases, in which 
that would not be required, or justified. As, for in- 
stance, if goods have been deposited by a thie^ who 
has been convicted, and the owner reclaims them, he 
alone is entitled to receive them.' A question has 
often been raised, whether an innocent bailee is gener- 
ally responsible to any other person, than him, from 
whom he has received the goods, or in case of his 
death, to his legal representatives. It was formeriy 
held, that if the goods of A are bailed by B to C, C 
must redeUver them to B ; for (it was said) C cannot, 
as b^ee, be allowed to remove or alter that possession, 
which has been committed to him, in order to restore 
it to the right owner ; for the right of restitution must 
be demanded of the bailor B, that did the injury, of 
which the bailee has no pretence to judge ; and there- 
fore it would be downright treachery in him to deliva* 
them to any other person, than the bwlor.* But it 
was said, that m such a case, if B, the bailor, dies, there 
his executors are chargeable only to C, who has the 

1 Dig. Lib. 16, tit. 3, L ], H7, 1. 2 ; Pothier, Tiaitd de IMpGt, ch. 2, 
$]|Brt3,$ I, □.45,46. 

> Q SuDd. R. 47, b, note by Willi&ms. 

3 Dig. Lib. 16, tit 3, 1. 31 ; Pothier, TreiU de D6p6t, ch- 3, § 1, art 
2, § 1, n. 51 i Cod. N».pol. art. J937, 1938. 

* Bac.AbT.BEiilniGnt,A;3ReeTe'BHiBt. 449-453; 1 Roll. Abr. 606, 
607, Detjnuo, C ; Fitz. N. B. 138, M ; Bro. Traapasa, 216, 295 ; 2 Saund. 
47 b, Williains's note ; 6 Mod. 216. 



by Google 



CH. II.3 ON DEPOSITS. 79 

tight ; for the execators came to the possession by the 
law, and therefore must deliver it to those persons, in 
whom the law has established the property.' This 
doctrine, however, even in regard to the bailee him- 
self, wa6 probably limited to cases, where the bailor 
came to the possession of the goods by right ; for -if he 
came to them by wrong, it would seem, that the owner 
might reclaim them from any person, in whose posses- 
sion they were found.* But the doctrine itself may now 
be jusdy deemed overruled ; and the right of the owner 
to recover his property in all cases, ag^st a person 
having no dde, whether a bsdlee or not, and whether a 
first or a second bailee, seems now fully established in 
our law ; for the reason, that the baUee can never be 
in a better situation than his bailor. If the latter has 
no tide, the real owner is entided to recover the pro- 
perty, in whose hands soever it may be.' Recent 
cases have also decided, that if a bailee of goods for a 
particular purpose transfers them in contravention of 
that purpose, even although it be to a bond fide vendee 
without notice, the latter cannot resist the claim of the 
owner.* And, a fortiori, if the bailee has obtained the 
goods upon a chum of ownersh^ not made out, and 
under an agreement, that if the claim is unfoimded, 
they shall be restored, the bailee cannot retun them 
against the true owner.^ 

^ 103. If a bailor, after a deposit, transfers to anoth- 
er person his right to the thing deposited, the latter 

1 Id. ibid. ; 9 Hen. 6. 58. 

> 7\tyjin- V. PJunuT, 3 M. & Selw. 563. 

■Id.ibid.; WiiMm v. Jlnderhn, 1 Barn. & Aid. 450; OgUv..Mkin- 
»on, 5 TuDt. R. 759. 

* WiUdnton t. King, 2 Camp. R. 335 ; LoeMchmem v. Maekin, S Stark, 
B.31I. 

» HardT. Wttt, 7 Cowen R. 752. 
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cannot (it is said) compel a delivery of it to himself; 
but the bculee, if he chooses, may deliver it to the 
person, to whom it is transferred ; and it will be a 
justification.* But if A delivers goods to B to be dehv- 
ered over to C, there C hath the property, ftnd may 
demand the goods; for B undertakes to make the 
delivery to G, and hath no interest or claim but for 
that purpose.* But in such cases there must be a 
clear assent on the part of B to such undertaking ; for 
the mere receipt of the goods will not always be suffi- 
cient to estabUsh such assent. It has been settled by 
several modem decisions, that in case of a remittance of 
a bill to an agent or banker with directions to apply a part 
c^ it to the payment of a debt due to a third person, 
'the mere fact of a receipt t)f the remittance does not, 
unless the remittee assents to such disposition of the 
proceeds, and agrees to pay over the same to the cred- 
itor, amoimt to such an appropriation of the proceeds, 
as will enable such creditor to recover the same against 
the remittee. And the same principle has been applied 
to a consignment of goods for sale, with direction to 
make payment of .a debt out of die proceeds." 

^ 76. It has been further asserted to be law, (though 
it is open to much question,) that if goods are deliv- 
ered to a bailee, to be delivered over to another, and 
afterwards an action be brought against lum by one, 
who hath a right to the goods, the defendant may, 
pending the action, deliver over the goods to the per- 

1 Rkk V. Mdred, 6 Mod. 216. quart, and see post, §$ S64, 365. 

9 Bac. Abt. Bailment, D ; 2 BulaL 66 ; RoU. Abi. Detinue, C. 606 ; 
9H.6,9& 

I maiamt T. Everttt, M Eut R. 562; Yatav. BiB, 3 Bant. & ^d. 
643 ; SUwart v. Fry, 7 Taunt. R. 339 ; Grant v. AutHn, 3 Price R. 58 ; 
Wedlake v. HuHeg, 1 Llor^ ^ Wellsb; , 330 ; Tieman y. Jat/uon, S Pet. 
Sup, R. 560. 
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son, to whom upon the bailment they were deliverable, 
and he will be dischai^ed.' But a bailor, where the 
delivery over is not for a valuable consideration, may 
at any time countermand his bailment ; and after such 
countetmand the delivery over by his bailee will not 
be good.' 

§ 105. If a bailee delivers the goods to a second 
bailee, the first bailee may demand and recover the 
same from the second bailee, because the latter hath 
the possession of the former, and undertakes for the 
cmtody ; — But the original bailor may also demand 
and recover the same from either bailee, because he 
has the property, and both are bound to answer to 
lum.' A like action is ^ven to the b^lor by the civil 
law in the case of a second bwiment.* If the second 
bailee has delivered the goods to the original bailor, it 
is said, that it is no bar to a suit by the first bailee 
against him.^ But this doctrine seems at aU times to 
have been questionable.* And it may be now con- 
sidered as entirely exploded, both in England and 
America, by the recent authorities.' If the bailee 
should lose the goods bailed, and a stranger, finding 
them, should deliver them to the bailor, there the 
finder would not be liable to the b^ee ; for he does not 
come in in privity under the bailment.^ But it is said, 

1 Fitz. N. B. 138, H ; Bae. Abr. BaUm. D ; Roll. Abn Detioae, D, 607. 

» Bac. Abr. Bailm. D. 

3 ttnae v. Clarke, » Uulit 306, 312, per Coke C. J.; Bac. Abr. 
Bailm. D; Roll. Abr. Detbne, C,p. 606; 9 Hen. 6,58; see Gosling v. 
■ Burnie,7B'mg.U.339. 

* Pothier, Traits de DifAt, ch. 2, § 1, art. 3, n. 63. 

s Roll. Abr. Detinue, C, 60C ; !) Hen. (i, 58. 

" See FltiMUm v. Ravt, 1 BulaL fiO. 

7 Ogtt V. ^iki.>aan, 5 TaunL 759 ; Jriltion v. Jtuleritm, 1 Barn. & 
Adolp 430; miOier v. Smitk, 11 Masa. R. 211. 

e Roll. Abr. Detinue, C, 606, 607. 
II 
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that if a recovery is had by a third person against a 
stranger, so finding goods, he will still be liable to the 
true owner of them in an acdon ; for it is no answer to 
the owner, that another has recovered from the finder, 
what he had no right to.' Whenever such a ques- 
tion shall again arise, it may probably be thought 
worthy of farther consideration, especially if the find- 
er has had no notice of the true ownership. 

^ 106. Where a deposit has been made by a servant 
■in behalf of his master, the goods are to be redelivered 
to the master, especially if he ^ves notice, that thpy 
should not be redehvered to the servant But a de- 
livery back to the servant would, in many cases, and 
especially where there was no reason to suspect im- 
propriety, be a good discharge.* 

§ 107. No right of action, however, accrues in any 
case against the bailee, unless there has been some 
wrongful conversion or loss by the gross negUgence of 
the bfulee, until after a demand made upon him, and a 
refusal by him to redeliver the deposit. A demand 
and refusal is ordinarily evidence of a conversion ; un- 
less the cbcumstances constitute a just excuse, or a 
justification of the refusal.' 

^ 108. The civil law and the French law coincide in 
many reSpects with ofirs in the particulars above men- 
tioned. In the civil law the depositary was generally 
bound to restore the goods to the depositor. But if 
the right owner appeared, he might deliver them to 
him;* and especially if they were stdea fixim the 

1 Roll. Abr. Detinue, C, 607 ;- Bac. Abr. Bailm. D. 
B 1 Domal, B. 1, tit. 7, § 3, n. 6 ; Fothier, TreiU de Aipit, cb. %^l, 
art. 2, 4 a, n. 49. 

3 Brotm V. HoUhluM, 9 Johns. R, 361. 

4 Dig. Lib. 16, tit. 3, ]. 31 ; Ayliffe^ F«nd. B. 4, tit. 17, p. 523 ; Cod. 
CiT. art. 1987, 1938. 
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owner. If the ownership was doubtful, or the right 
was disputed by the depositor, the depositary had a 
right to detain the property, until the right was ascer- 
tained, and thus became, aa it were, pending the dis- 
pute, a judicial depositary or sequestrator.' And the 
real owner, who in ignorance of his rights became a 
depositary, might always retEun them, unless some 
superior right attached to the depositor.* The French 
law does not, in these respects, materially differ from 
the civil law." In case of theft the Code of France 
requires, that the biulee should give notice to the owner, 
and if the owner fails to clum the goods in a hmited 
time, he may safely redehver them to the depositor. 
But, generally in other cases, the depositary is bound 
to deUver the goods to the party, on whose account he 
recaved them, whatever may be the claims of other 
persons.* And this rule, it seems, will apply to a btdl- 
ment by a servant of his master's property, where it 
has been bailed in his own name, and not in the name 
of his master.^ 

^ 109. Where a deposit is made by a party in a 
special character, as in the character of guardian, or 
executor, or trustee ; there, if the trust has terminated, 
as if the guardianship has ceased, or the executor 
been removed and a new administrator appointed, the 
deUvery should be to the party entitled of right to the 
property. As if an infant has come of ^e, the delivery 
should be to him ; or in case of a new administrator, the 

1 Uomat, B. 1, tit. 7, § 3, n. 5, 6; Ayliffe's Pand. B.4,titl7, p. ^a 

a Dig. Lib. 16, tit 3, 1. 31 ; Potyer, Pand. Lib. 16, tit. 3, M, art. I, 
§ 9 ; Cod. Civ. art. 1946. 

a Pothier, Traitfe de Dipbt, ch. 2, § 1, art 3, 5 3, p. 49,50, 51, 52, &c. 
M. ch. a, 5 1, art. 3, p. 67. 
fl..* Cod. Civ. B. 3, art 1937, 1938 ; Pothier, Traiti ds Dip&t, n. 51. 

6 Pettier, Tnuti de WpSt, ph. S^ H, art. 2, § 3, r. 49. 



by Google 



84 ON DEPOSITS. [CH. II. 

delirery should be to him.^ And the like rule ^phes, 
where a third person has by forfeiture or otherwise 
succeeded to the right of property ; ' as in case of a 
forfeiture for crimes ; or the subsequent marriage of a 
feme bailor ; or the guardianship of a person, who has 
since the bailment become non compos tnentis. The 
French law furnishes a similar rule ; ' and, indeed, it is 
so consonant to common sense, that it would seem to 
be a principle of universal justice. 

^110. It may be asked, What is to be done by a 
bailee, where different persons claim the same thing 
irom him under different titles 1 Is he to be subject 
to the action of each, and thus to run the chance of a 
double recovery against him ? Or may he protect 
himself by any legal proceedings ? We have already 
seen, that he may in certain cases compel the adverse 
parties to litigate the right by interpleading at law, or 
in equity.* But this right is principally lunited to 
cases of privity between the parties, as for instance, 
between the bailor and a second b^ee, who may 
compel the first bailee to -interplead. But where the 
parties claim in absolutely adverse rights, not founded 
in any privity of title, or common contract, there the 
bailee must defend himself as well as he may ; for, 
generally speaking, he cannot compel mere strangers 
to interplead with each other, and especially if any 
tort has intervened.^ 



I Pothicr, TratU de Tyipit, ch. 2, $ 1, art 1, $ I, n. 50. 

9 Id. n. 5Q; Bac. Abr. Btulm. B. 

> Cod. Civ. B. 3, tit 11, BTt 1940, IHl. 

* Rick V JJldrtd, 6 Mod. 216, Coop. Eq. 45-50; ifooc v. OarU, 
SBuliit lt.30G,3la 

s Vin. Abr. GnterpleodcT, L, U, N, Si^; see EUk v. Atdrtd, 6 Mod. 
R. 316 ; 3 Reeves' Hist of the Law, 450, 451, 453, 453 ;. 7 Dane's Ab r. 
ch. 226, ait 9,5 4. 
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^111. Although the subject of interpleader in cases 
of this sort belongs properly to another brMich of law, 
it may not be without use to add here some explana- 
tions of it. In cases of bailmeots (as we have bad 
occasion to state) the common law in certain cases 
enabled the bailee, if sued, to call upon the other proper 
parties, who were interested in the property, to appear 
and contest the title between themselves, and thus to 
exonerate him from responsibihty. Thus, by the com- 
mon law, if two persons deposited deeds or chattels 
with a third to be redelivered according to the terms of 
an agreement, and one of them brought an action of 
detinue agdnst the depositary, the latter might, upon 
a suitable allegation, by a proceeding called garnishment, 
which is in effect a notice of the suit, compel the other 
depositor to appear and become defendant in the 
action in his stead. And if a person was sued in sepa- 
rate actions of detinue by two depositors upon such a 
deposit, or by any two persons claiming to be the 
owners of the goods, which he bad found, he might 
in like manner allege the deposit, or finding on the 
record, and compel them to interplead. But, as these 
proceedings by garnishment and interpleader were not 
allowed in any personal action, except that of detinue,' 
(a form of action, which has of late fallen into much 
disuse,) no practical advantage has been derived from 
them in modem times. The only course now resorted 
to for the relief of a person sued, or in danger of being 
sued by several claimants is that of filing a bill to com- 
pel the parties, by the authority of a court of equity, to 
interplead at law. 

I 3 Reeves' Hut of the Law, 449. 
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§ 112. Prom tMs description of interpleader at the 
common law, it is obvious, that, with the exception of ca- 
ses of finding goods, it is confined to cases, where there 
is a privity between the parties. So, that the remedy is 
not only restricted to actions of detinue, but falls far short 
of adequate rehef^ even in actions of that sort. Courts 
of equity are more hberal in granting relief, not only 
when suits are brought at law, but when they are threat- 
ened. But the relief even here is not, perhaps, in all 
cases, coextensive with the mischief; for the claim in 
each case must be of the same nature, or for the same 
duty, and founded in privity ; — At least, the claim must 
grow out of some transaction, in which the defendant is 
a mere stake-holder or bailee, and disconnects hunself 
from any tort in regard to the conflicting tities.^ * 

^ 113. It would seem,' that the civil law and the 
French law do not exacdy limit the rights of the bailee 
in the same manner as our law, in cases requiring an 
interpleader by third persons. On the contrary, where- 
ever an adverse right is set up, and especially if the 
property is arrested in the hands of the depositary, he is 
not bound to deliver it to either party, until the title is 



1 Eden on Injunctiana, p. 339 et seq. 342; 2 Vesey jr^ 101 ; 1 Ve*. 
&. B. 334 ; I Merivale R. 4U5 ; 3 Madd. R. 377, 564 ; 5 Madd. R. 47 ; 
1 Montague PI. io Equity, 332, &.c. ; 2 Mont PI. in Eq. 380, Ac, 397, 
Sic. ; Hinde. Pr. 2C ; Cooper Eq. PI. 45 to 50 ; Bridgmaii's Pr. Index, Bill 
9, Inlerpleadei ; WiUon v. AndeHon, I Bam. &. Adolp. R. 450, 456. 

* This accoimt of the procecdinga by gamiahment is copied verbaliiD 
from a recent Report made to Parliament by tbe Common Law Commis- 
monerg, and ordered to be printed by the House of Commons, on the 6th 
of March, 1830, p. 25. For further ioformation, the reader is referred 
to 3 Reevee' Hist of the Law, 448 to 453 ; Eden on Injunctions, 335 et 
seq. ; Cooper, £q. PI. 45 to 50 ; 1 Montague PI. in Eq. 232 ; 3 MonUg. 
PI. io Eq. 360, 382, note, X, P ; Tin. Abr., Entsrpleoder, L, M, N. ; Bac. 
Abr. Bailm. D. 
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established ; or, at all events, until one party, after notice, 
has refused to proceed,* so as to decide in a fit suit the 
tide to the property. 

^114. Another inquiry may be. What is the duty of 
a depositary in cases, where there has been a joint bail- 
ment to him 1 Generally speaking, he is not bound to 
redeliver the deposit, without the consent of all the 
parties to the bEulment.' But this rule appUes in strict- 
ness to those cases only, where the biulment has been 
joint ; and not where the interest in the deposit is joint, 
but there has been a delivery by one of the joint own- 
ers, without any consent or privity of the other own- 
ers.' And there may also be a joint deposit, where a 
several defivery to each person of his share is expressly 
provided for m the original contract; and in &uch a 
case, a several action wilt accrue to each owner upon a 
demand of his own share.* If the property deposited 
belongs jointly to the depositor and depositary, this, as 
we have seen, in no respect varies the ordmary obliga- 
tions of law, as to the care, which he is bound to take 
of it.* But in cases of joint deposit, where there are 
many owners, and the depositary is one, it seems, that 
if either of the other owners gets the deposit out of 
his possession against his will, he is remediless ; for it 
has been decided, that in such a case he cannot recov- 
er back the deposit, although the dehvery is upon a 
special trust bx alt the owners, and although he has 

1 lDoin&t,B.l, titr, $],ii.5,(!; Pothier.Tnit^ de D«pAt,ch.2,§ 1, 
wt 2, M. n. 59; Ayliffe'i P>nd. B. 1, tit 7, p- 519, 580; Cod. Ci». 
art 1937, 1944 ; Erik. Inst B. 3, tit 1, § 37. 

■ 2 Kent Com. 442, 443. 

> Mtg T. Harwg, 13 Etst R. 197. See RolL Abr. EnterploKder E ; 
Brook. Abr. Bulm. pi. 4. 

* Dig.Ub. 14 tit 3, 1.1, $44. 

s Jonsa'i Bailm. St, 83. 
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given a bond for the safe custody of it* If this decis- 
ion be correct, it is full of hardship and inconvenience. 
It is full of hardship ; for it takes away from the deposi- 
tary the means of preserving his exclusive possession 
and safe custody ; and yet does not seem to exonerate 
him from responsibility for such safe custody under his 
bond. It is full of inconvenience; for it disables joint own- 
ers, in case of any personal distrust, from protecting their 
several rights by a mutual deposit, for the benefit of all, 
in the custody of one, enjoying the respect and confi- 
dence of all. It enables one owner, in violation of his 
oentract, by fraud or stratagem, to put at hazard the 
joint property, or even to apply it to purposes wholly 
against the objects, for which it is held. It deserves 
consideration, whether Jn such a case the bailee, in 
virtue of his special undertaking, might not &irly be 
held to have a special interest, or property, or hen 
m the thing, as an indemnity agEunst his responsibility 
upon his bond, in virtue of an implied contract to this 
effect, evidenced by the very nature of the deposit. 

^ 115. The civil law provided, that in cases of joint 
deposits, restitution should be to all together, and not 
to one or more of the joint owners. This rule applied 
with more force and strictness, where the thing was in- 
divisible, or was deposited as one thing, than where it 
was severable, or composed of different parcels. How- 
ever, if the thing were divisible, as a sum of money, 
and the parties were agreed as to their shares, the de- 
positary might divide it, and each was at liberty to re- 
ceive Ws own. And so in case of a joint deposit the 
depositary was discharged by a dehvery to any one, if 
such was the special agreement of the pities at the 

1 .ffitStday T. CamttU, 1 T. Rep. 656. 



by Google 



CH. II.] ON DEPOSITS. 89 

time of the depodt' The same general rule, as to ^ 
necessity of joint restitution, was applied to the case of 
co-heirs, where the depositor died.* However, it would 
seem, that the depositary might, if the thing were divis- 
ible, deliver the share of each heir to him personally ; 
and in case of an insolvency of the depositary before 
all the heirs had received their shares, the heir, who had 
received his, would not be bound to contribution for the 
loss of his co-heirs.' 

If any dispute arose as to the shares, or tide of the 
co-heirs, the depositary was not hound to deliver up 
the property witTiout security, or until the title was 
judicially ascertjuned.* The old French law closely 
followed the substance of these provisions ; * and they 
stand mcorporated into the present dvil code of that 
kingdom.' If a deposit is bequeathed as a legacy, after 
the ass«it of the executor to it, it may be delivered 
over to the legatee ; and after such assent, it is held to 
the use of the legatee, though not before.' 

^116. Where there are two or more joint deposita- 
ries, they ^re each liable for the restitution of the whole 
deposit And consequently each in effect becomes a 
guarantor against the fraud and gross negligence of 
the othCT. Domat so understands the civil law ; * but 



I 1 Domat, B. I, tit. 7, $ 3, n. 11, 12, 13; Ttig. Lib. 16, lit 3, 1. 1, 
S 06, 1. 14, — 1. 1, $ 44. 

s Id. 

3 I Domat, B. 1, tit 7,$ 3, n. 13; Dig. Lib. 16, tit 3, 1. 14 ; Cod. Edb. 
4, tit 4, 1. 12. 

* I Domat, B. 1, tit 7, $ 3, n. 11 ; Dig. Lib. 16, tit », 1. 1, $ 36. 

s PotbieT,TraitddeDip6t,ch.S,Hi«rt.3,$3,n.H; Id. an. 3, n. 63. 

" Cod. Civ. art 1939. 

' Potbi8r,TiaitideIMpflt,ch. 2,5i,iirt.2, }1, n.55; Toller's Ex're, 
B. 3, cli. 4, § 3. 

» lDmiiat,B.l, tit 7, $1,0.14; Dig. Lib. 16, tit 3,1. 1, $ 43. 
12 
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Pothier thinks, that an exception lies in favour of the de- 
positary, who is not guilty of fraud, at least when he has 
not actually bound Idmself for the good conduct of the 
other.* 

§ 117. The next inquiry is, as to the place where 
restitution is to be made. If a particular place is agreed 
on between the parties, that of course is to regulate the 
matter. If no place is agreed on, the property ought to 
be restored in the place, where it is, or ought to be kept. 
If it is fraudulently or improperly removed to another 
place, the depositor is not bound to receive it there.^ 
On the other hand, the depositor cannot demand it at 
an improper place, nor the depositary insist upon its 
being received at such place. It is difficult to lay down 
any general rule, as to the place of restitution, other 
than, that ordinarily it may be at the place of deposit.* 
If the deposit is of a nature to be kept at the domicil of 
the depositary, that will ordinarily be the place, where 
it is to be restored, even when his domicil has been 
changed. But this, and indeed every other rule on the 
subject, must admit of exceptions. Much must depend 
upon circumstances, and the presumed intention of the 
parties. It cannot, for instance, be presumed, that a 
depositor could intend, that if the depositary removed 
to another country, he should carry the deposit with 
him. 

^118. Whenever by the contract it was agreed, that 
the deposit should be restored in any one of several 
places, the civil law gave to the depositary the choice 



1 Pothier, TraitS de Depdt, ch. 3, § 1, art. 3, p. 64. 
s Pothier, Traitu de Depot, cfa. 2, § 1, art. ;^ § 3 ; Dig. Lib. 16, tiL 3, 
1. 12,§ I; lDomat,B. J.tit 7, § 3,n. a 
3 Cod. Civ. art. 1942, 1943. 
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of the place.' In our law it would depend upon the 
particular structure of the agreement, or the presumed 
intention of the parties deducible from all the circum- 
stances of the case. If the agreement did not expressly 
give the choice of place to the depositor, the natural in- 
ference would be, that the choice was given to the depos- 
itary, as the law would not incline to impose a buFtheo 
upon him, when his undertaking was wholly gratuitous. 

§ 119. It is also Ifud down in the civil law, that if a 
deposit is made to be restored at a future tune, it may 
immediately be demanded back by the depositor; for 
as the depositary has no interest in the custody, he 
can have no right to ret^n the thing against the will of 
the depositor. " Si sic deposuero apud te, ut post 
mortem tuam reddas — possum mutare voluntatem, 
et ante mortem tuam depositum repetere."* This , 
rule seems not unreasonable in ordinary cases, and is 
adopted into the French law.' How far it would be 
adopted into our law may admit of doubt ; for the gen- 
eral tendency of our law is to act upon the contracts 
of parties, exactly as they have made them. And 
though cases may easily be imagined, in which the de- 
tainer might be deemed wholly inexcusable in point of 
justice and reason ; yet other cases may be put, in 
which the time might be very important as an induce- 
ment for the depositary to receive the deposit 

§ 120. There are certain other cases put in the 
foreign law, which may constitute an excuse, or an 
exception to the obligation of the depositary to deliver 
the deposit when demanded. If, for instance, the de- 

1 1 Domat, B. 1, tit 7, § 3, n. 11 ; Dig. Lib. 16, tit. 3, 1. 5, § 1. 

' Dig. Lib. 1^ tit 3, 1. 1, § 45 ; Domat, B. 1, tit 7,§ 1, n. 7. 

3 Potiiier, Traits de Dipbt, cfa. 2, § 1, art 3, $ 4, n. 58 } Cod. Civ. art 
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positary has it not at the place, where it is demanded, 
Pothier seems to think, that time oi^ht to be allowed 
him, even though he is bomid to deliver it there.' 
Doubtless also by our taw the demand inust be made 
at a reasonable time ; and a reasonable lime must be 
allowed to redeliver the property. Another case of 
exception or excuse is, where the property is ar- 
rested or attached; and this applies as well to our 
law, as to the French.* If the property is lawfully 
taken from the possession of the depositary by process 
of law, without negligence on his part, as if taken in 
execution, as the property of the bailor, the depositary 
will be excused. So, if it is recovered from him by one, 
who possesses a paramount dUe ; for he is only liable . 
for a loss by gross negUgence ; and be cannot help a 
recovery by law against him.' Another case of excep- 
tion or excuse is, where a party, as heir or execute, 
demands the property. In such a case the depo»tary 
is not bound to dehver it, until the party has proved his 
tide or character.^ And thb is also true in our law ; for 
the party must ^ve reasonable proof of his title. 

^121. The depo^tary is generally kidded to be 
reuubursed all the necessary expenses, to which he has 
been subjected for the preservation of the deposit 
And by the civil and French law he is entided to a 
lien for all such expenses upon the deposit^ He has 
not, however, any right to detain it for any other debt, 

> Poihier, Trut* de Dipfit, ch. 2, § 1, art 2, 5 4, a. 59. 

» ti. Cod. Civ. «rl. 1944. 

» Edim V. Jfuton, 7 Cowco R. 278 ; Shtlbury v. SeoU/ord, Yelv. R. 33. 

* Fotbier, TraiU de IMpat, ch. 3, $ I art S. $ 4> ^^ ^ ! <^<^- Civ. 
1944. 

Aytiffe'B Pand. B. 4, tit. 17, p. 521, 523 ; Domat, B. I, tit 7, § 2, n. 1, 
2, 3 ; Pothier, Traits de D^pdt, ch. 2, H> art 2, $ 4> »■ 59, ch. !^ ^ % 
a. 69, 74 ; Cod. Civ. art 1948. 
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or on any other account, than for such expenses.* The 
civil and French law ako give the depositary a right 
of indemnity for all losses occasioned by the deposit." 
Whenever he has a lien, he may of course detan the 
deposit, until the lien is fully discharged. 

^122. If the depositary improperly refuses to re- 
deliver the deposit, when it is demanded, he henceforth 
holds it at his own peril. If, therefore, it is afterwards 
lost either by his neglect, or by accident, it is the loss 
of the depositary ; for he is answerable for all defaults 
and risks in such cases.' It is said, indeed, in the 
civil law, that if the thing afterwards perishes from its 
own inherent defect without any accident, and it would 
have perished, although it had been restored to the 
depositor, such a loss, not being the effect of the delay, 
is not at the risk of the depositary.* If such a case 
can exist, and be made entirely certEun, it must be a 
case of a very rare and extraordinary nature ; and any 
attempt to get rid of a loss on such a ground ought to 
be watched with great suspicion. Our taw has not as 
yet recognised any such distinction ; and as the non- 
dehvery t^ter such a demand is a tortious conversion, 
it seems difficult to see, how it could be maint^ed. 

^ 123. And not only is the depositary, who is in 
default, (in mord, as it is called in the civil law,) licdsle 
for all losses ; but the civil law imposes upon him the 
duty of paying interest, or other compensation for the 
use of it.* And this is with great justice. Our law 
would doubtless allow a like compensation in the shape 

1 Domst, B. 1, tit. 7, § 3, a. 14. 

a Cod. Civ. art. 1948, 1949 ; Pothier, TruU de D*p4t, ch. a, § I, wt, 
3, 5 2, n. ?0. 
3 Jonaa'B Bailm. 70 - 131 ; Dane'i Abt. ch. 17, ait. 14. 
* Dig. Lib. 16, tit.3, L 12, 5 3, 1. 14, 6 1. 
9 Ayliffe'g Pand. B. 4, tit 17, p. 53a 
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of damages, where the drcumstauces of the case should 
call for any thing more, than a simple indemnity for 
the direct loss. 

§ 124. There are certain cases of deposits made by 
public officers, which deserve to be brought under 
notice, before this subject is concluded. By the local 
jurisprudence of some of the New England states, 
and particulariy of the states of Massachusetts, New 
Hampshire, and Maine, personal property (as well as 
real estate) may be attached upon mesne process to 
respond the exigency of the- writ, and satisfy the judg- 
ment. In such cases of attachment it is a common 
practice for the officer to bail the goods attached to 
some person, who is usually a Mend of the debtor, 
upon an express or unplied agreement on his part to 
have them forthcoming on demand, or in time to re- 
spond the judgment, when the execution thereon shall 
be issued. 

^ 125. Upon bfulments of tlus sort it may not be 
without use to consider, what are the rights and duties 
of the officer or bailor, and what are the rights and duties 
of the bailee, commonly called the receiptor. In the 
first place, as to the rights and duties of the officer. 
The officer making an attachment on process acquires 
a special property in the goods attached,' which con- 
tinues, until the attachment is legally dissolved. If 
during this period his possession is violated, he may 
maintain all the usual remedies, such as trover, tres- 
pass, and replevin aganst the wrong-doer.' If upon 

1 Ladd V. AWA, 2 Hbhs. R. 514 ; Perlfs v. fWter, 9 Maas. R. 112 ; 
WliiltiiTV.Smiih,n Mus. R. 31i; Botcker v. JUitUr, G Johna. R. 195. 

> Ibid, and Ludden v. Leavitt, 9 Mass. R. 104; Warren v. Ltland, 
9 Mass. R. 265; Gibba v. Ckatt, 10 Maaa. R. 125; GaUa v. GiOta, 15 
Mass. R. 310 ; Brwmdl v. AfaTicAe«br, 1 Pick. £. S33 ; Badlan v. Tuck- 
er, I Pick. 383. 
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the attachment being made, the goods are delivered 
into the hands of any b^ee for custody, without any 
specific time for the return, the officer has a right to 
deifuand the possession of them at any time, at his 
pleasure, even before any judgment or execution in 
the suit ;* and upon the bailee's refusal the officermay 
maintain a suit against him for the goods, and also for 
damages.' And if no actual attachment has taken 
place, but the bailee has accepted the bailment, as if 
the goods were attached, and waived the formality of 
an actual attachment, the officer, if he has made return 
upon his precept of an attachment of the goods, is en- 
titled, as against the bailee, to all the rights, which he 
would have possessed by an actual attachment.' 

§ 126. The right of the officer to have restitution of 
the goods agmnst his bailee is not affected by the fact, 
that the judgment in the suit, on which the attachment 
has been made, is satisfied by the debtor, if the officer 
still remains liable to the debtor for the goods, or to 
any subsequent attaching creditor.^ But in case the 
officer is discharged fix)m all liability over to any per- 
son, his right to maintain an action is gone, and the 
bailee will be discharged from his obligation to the 
officer.* 

§ 127. If the bailee has actually delivered over the 
goods to the debtor, the officer may, at any time diuing 
the continuance of the attachment, retake them from 

' PhiUipt V. Sruigt, n Masa.R. 242. » IbiJ. 

3 JewfU V. Torrey, 11 Mnsa. R. 219 ; Lyman t. I^/man, II Mass. R. 
317; Bridge v. Wyman, 14 Mass. R- 190. 

* Jtnney v. Rodnuin, 16 Mass. R. 4ri4 ; fFhiUirr v. Smith, 11 Mass. R. 
SIl ; Kiiap V. Spragut, 9 Mass. R. 238; JewtU v. Z^irey, 11 He». R. 
319. 

9 Z^DMM V. Lyman, 11 tiaaa. R. 317 ; Jennty v. Bixbum, 16 Uass. 
B.464. 
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the possession of the debtor ; for his spedal property 
continues, notwithstanding such bailment and delivery 
over.^ 

§ 128. The officer, who has made an attachment 
upon goods, is considered as having the custody there- 
of as long as the attachment continues; and if he 
delivers them over to the bailee or to the debtor, and 
a loss ensues, he will be liable to the creditor, and the 
loss of the property is at his own peril* 

^ 129. The creditor in the suit has no property or 
interest whatsoever in the goods attached; and can 
maintain no action for any wrong or injury done to them 
by any person, who takes them or mjures them, while 
in possession of the officer. His sole remedy is 
against the officer.' The officer is not bound to de- 
liver up the goods to the creditor, who has obtamed 
judgment and execution, that they may be levied on 
by another officer ; for he is still accountable to the 
debtor for them.* And, notwithstanding a^y.dehvery of 
the goods to a bailee, the officer may attach' them upon 
any subsequent process cfflning into his hands, wlule 
they remain in the hands of his bailee, and the bailee 
will be responsible for the goods ; and it will furnish 
no defence to him, that he has subsequently delivered 
them up to the debtor.* 

^ 130. The officer, then, being responsible over to 
the debtor for a due redelivery of tfie property at- 

1 Bond V. Paddford, 13 Maaa. R. 394. 

a PhaUp, V. BriJgt, U Mum. R. !343 ; T^ t. UImct, 11 Han. R. 
163; Cbn^tfon r. Owpfr, 15 Hua. R. 10. 

3 Ladd V. JVbrth, S Man. R. 514- 

1 Blak* T. ShMB, 7 Maisa. R, 505 ; Badlam t. Tucktr, 1 Pick. 389. 

S Whiaier t. SmUh, 11 Mass. R. 311 ; Knap v. Sjrragw, 9 Maaa. R. 
256 ; JemU v. Tbrrcjf, 11 Ma«a. R. 919 ; L^mm t. X^mon, 11 Haaa. 
R.31?. 
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tacked, in case of the dissolution of the attachmeBt, w 
a satisfaction of the creditor's claim in any way what- 
soever, it behoves him to take care, that he does not 
put it in je<^>ardy by any act of his own. If it is hat 
by his negligence, he will be responsible therefor.* 
But what degree of negligence will make him respon- 
sible does not seem to have been directly decided. 
He would doubtless be responsible for gross negligence 
and firaud ; but whether for ordinary negligence, does 
not ai^ar to have been decided by any adjudged 
case ; * though, as he is a bailee for compensation, it 
may be thought, that he is bouEtd by the conunoa rule 
in such cases to ordinary diUgence. 

§ 131. In cases of attachment of property a ques- 
tion has often ariseHf how, and by whom the officer is 
to he indemnified for the expenses of keeping the 
property. Ji, for instance, by direction of the creditor, 
he attaches cattle, who is to dischfu'ge the necessary 
expenses of their maintenance ? There were formeriy 
many doubts on the subject. The rule, as now settled, 
is, that the debtor, whose cfUtte are attached, is bound 
at his own risk and peril to provide suitable food for 
them, and if they perish through the want of it, it is 
his exclusive loss.' But the officer is bound, if the 
debtor neglects it, to provide suitable food ; and if he 
does, and a recovery is had against the debtor, the 
expenses are a charge upon the property in the offi- 
cer's hands, and may be deducted by him from the 
proceeds of the sale on execution.* If no recovery is 
had in the suit against the debtor, then the officer is 

1 See Jtnner y. JolUfi, 6 Johns. R. 9. 
> Ses iterAe v. TrmO, I Mason'* R. 96, 100, 101, lOQ. 
3 Semia V. Afatieon, 9 Maaa. R. 537. 
« lyttr V. Vhatr, IS Mau. R. 163, 16& 
13 
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entitled to be reimbursed by the creditor, who has 
directed the attachment.' If the officer does not 
provide suitable food, and by his neglect the cattle 
perish, he will be liable to the creditor for their ftUl 
value.' 

^ 132. In the next^lace, as to the rights and duties 
of the bailee. His duties are sufficienUy apparent 
irom what has been already stated under the preced- 
ing head. He b bound to keep the property, and to 
return it on demand to the officer, and to take reason- 
able care of it, whOe in his custody. For any omission 
of duty in any of these particulars he will be responsi- 
ble to the officer. But his obhgation to return the 
property to the officer is not in all cases absolute. If 
the attachment is dissolved, and no other person has any 
just claim upon the property, he may, by a restitution 
of it to the owner, discharge himsdf from his obliga- 
tion to the officer; for m such a case the special prop- 
erty of the officer is gone.' And if the officer has 
wrongfully attached the goods of a third person, as the 
property of the debtor, and has bdled them, the bailee 
may, by a delivery of them to the true owner, protect 
himself; for by such redelivery, the officer will be dis- 
charged from any liability for the goods to the creditor, 
and the debtor, and the real owner.* 

§ 133. The bailee has no property in the goods, but 
a mere naked custody.* And, therefore, it has been 
held in Massachusetts, that he cannot maintain any 
action for them agunst any one, who shall take them 



1 PKOptv. Campbta, 1 Pick. R. 59, 61. 
9 SneaO v. AftdtoHm, 9 Him. R.5S7. 

3 Wkittitrv. Smith, UUEaa.IL.2U; Cooper v.JIIomy,ieMuM.R.S, 

4 Ltamtd t. Bryant, 13 Mau. R. 234. 
B Abrton *. PeopU, 8 Cowen'i R. 137. 
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out of his possession.' But it deserves consideration, 
whether his possessioo would not be a sufficient title 
against a mere wrong-doer; and whether thb respond- 
bility over to the officer does not furnish a just right 
for him to maintain an action for injuries, to which such 
responsibihty attaches.' It has, on the other hand, been 
decided upon full consideration in New Hampshire, 
that the bailee of the officer has a sufficient property to 
m^tain an action against a stranger for any disposses- 
sion or injury of the goods attached.^ In the French 
law, in cases of seizure or attachment of goods, the 
bailee is deemed to possess only a naked custody. 
But this is true in that law also, as to the attaching 
officer himselii in which respect it differs from our 
law.^ But assuming, that the bailee has only a naked 
custody in the goods, it is agreed, that the bailee may 
retake them irom the custody of the debtor, to whom 
he has delivered them, although he could not maintain 
an action for the possession of them either against him 
or a third person.* 

§ 134. The French law upon the subject of the 
rights and duties of officers, attaching property under 
judicial process, and their bailees, is entitled to the 
attention of every lawyer, who is ambitious of acquir- 
ing a rational view of the subject.* The general obli- 
gation in that law is understood to be for ordinary dili- 
gence on the part of the officer. But a detail of all 

1 LudJen y. Leavia, 9 Maaa. R. 104 ; Warren v. Ldand, 9 Mass. R. 
365; ConmonmnWt ¥. Morn, 14 Mass. R. 217. 

« So<i$§93,153,366,267; fTaUrmanY. AobinMit, S Uass. R. 503. 

" PooU V. Syiumdt, 8 Naw Hsmp. R. 289 ; Odiom« v. Cott^, a N«w 
Hainp.R.7& 

* Pothier, DipM, n. 91, 92, 98, 99. 

9 Bond T. Padi^d, 13 Mus. R. 394. 

B PothwT, IMpOt, n. 91 to n. 93. 
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die rights tmd duties sprii^g out c^ such attachmeats 
in that law would lead us too far mto coQateral in- 
-qnines. 

§ 135. It has been said, that by an attachment the 
general property of the debtor is in ^>eyance and 
suspended.' This proposition, however, is to be re> 
ceired with some qualifications. The debtor, during 
^e existence of- the attachment, is doubtless barred of 
any right to recover the same against tiae officer. But, 
subject to the lien of the attachment, he retains the 
ri^t to die property, and may alienate the same ; and 
his vendee npon dischai^g the attachment, or satisfy- 
ing the debt, will be entitled to receive die same from 
the person, in whose custody it is.* 

§ 136. Here we fini^ the consideration of the 
subject of deposits ; a title, which has employed the 
learning, and exercised liie ingenuity, of some of the 
proudest names in the annals of jurisprud^ice. 

1 £<i(Uv. AV(&,3 Hasa. R. 514 ; Domit, B. 1, tit 7, § 4. 
* See the reuoiuDg Id B^dotc v, WiUon, 1 Pick. R. 4Sa ; see alao 
Po^er, IMpat,n. 93. 
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CHAPTER lU. 

OK UANDATES. 

^ 137. "We come next to the consideration of the 
contract, which in the',QivJI-Jaw is called mandatum, and 
which Sir William Jones;"iOT*,w^t of a more appropriate 
English word, has not scrupl©(5-t9 call a mandate. We 
are accustomed, indeed, in cdifimen parlance, to use 
this word in the sense of a judicia} ccni^and or precept, 
which, however, he deems only a sfetoddary and inac- 
curate usage of it.' And he defines a mandate to be, a 
bdhnent of goods without reward, to be cj^PiTed from 
place to place, or to have some act performed about 
them.* In this definition, he seems mainly to have I^- 
lowed that of Lord Holt, m Coggs v. Bernard^ whose 
language is, that it is a delivery of goods or chattels to 
somebody, who is to carry them, or to do some act about 
them gratis, without any reward for such work or car- 
riage. Perhaps this is more properly an enumeration 
of the various sorts of mandates, than a strict definition 
of the contract At least, it may be more simply stated 
to be, at the common law, a bailment of personal prop- 
erty, in regard to which the bailee engages to do some 
act without reward. The civil law has defined it thus : 
** Mandatum est contractus, quo quis negotium geren- 
dum committit alicui gratis illud suscipienti ammo m- 
ricem contrahendae obligationis."^ Wood defines it to 



1 Jones'i Bailm. 52. > Jones'* Bailio. 1J7. 

'aLd.Rar.909,913. 

* Pothier, Puid. Lib. 17, tit 1 ; Dif. Lib. 17, tit 1 ; Cod. Lib. 35 ; 
lut Lib. 3; tit 37 ; Aylifb^ Pud. B. 4, tit 10, p. 47& 
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be a contract of the law of nations, by which an afiair 
is committed to the management of another, and by him 
undertaken to be performed gratuitously.' This is sub- 
stantially the definition of Pothier, adding, only, that it 
is to be done at the risk and in the place of the bailor, 
and that the bailee is to render to hiTn an account.' Dr. 
Halilax says, "A mandate, or rfemmission, is a contract, 
by which a lawful businea^'_rs._^6mmitted to the man- 
agement of another, ai}(t-by,'^>^ undertaken to be per- 
formed without rewa*d,"\^ The Code of France declares, 
that a mfmdate, oi; procuration, is an act, by which one 
gives to anoth{».|ai'^wer of doing something for the 
mandant, anil ur Sis name.^ Heineccius gives a still 
more con'i^sc*defimtion, " Mandatum (a manus datione 
dictuin,!^)i*est contractus consensualis, bonae fidei, quo 
alten ilegotium, gratis gerendum, committitur, et ab alte- 
tbCsOscipitur." * In the choice of definitions, none 
Ktnkes my mind to be more neat and distinct, than that 
of Mr. Chancellor KenL "A mandate" (says he) "is 
when one tmdertakes, without recompense, to do some 
act for another in respect to the tlung baled."* 

^ 138. But, not to dwell further upon mere defini- 
tions, the person employing is called, in the civil law, 
BianrfojM or mandator ,- (and hence, in the Scotch law, 
he is called mandant ;) '' and the person employed is 

i Wood, Cir. Law, B. 3, ch. 5, p. 842. 

9 Potbier, TraiU de Mind&t, art. pr«]im. 1. 

> Hslifti, Analjrsia of the Civ. Law, Tft 

* Cod. CiT. B. 3, tit 13, ch. 1, uL 1984 ; Msrlio. Report. Hudat. 
S 1, art. piilim. 

s Hein. ad Pand. Pare 3, Lib. 17, J 230. See Vinn. ad, Inst. p. 684 ; 
Partidu, B. 5, tit. 12, 1 30, &c. ; 1 BeU's Com. aS». 
e S Kent Com. 44a ? Grek. IdbL B. 3, tit 3, § 31. 

* Noodt gives a similar derivation. Bee also Pothier, Contrat da 
ait prilim. ; A; liffe's Pand. B. 4, tit 10, p. 476. 
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called mandatarius. I shall not scruple to call the for- 
mer, for want of a more appropriate word, the manda- 
tor J ' and_ usage has already sanctioned the propriety 
of cdling the latter the mandatary? * 

^ 139. From the language of Dr. Halifax, it would 
seem, that he supposed, that the contract of mandate 
was not recognised in the common law. 'lEs words 
are, ** la the laws of England, the contract of manda- 
tum is of no use ;"* in which assertion he is under an 
entire mistake. The common law may not, and, in- 
deed, does not comprehend, under that appellation, all 
the contracts of mandate according to the civil law. 
But for the most part, the principles, applicable to all 
the various classes of mandates, have a place in each 
law, though they may he differently arranged, and may 
have acquired a different appellation. 

^ 140. The contract of mandate seems so nearly al- 
lied to that of deposit, that it may properly be deemed 
to belong to the same class. The great distinction be- 
tween them is said to be this, that the former (at least 
in one of its principal divisions) hes mfesaiice, and the 
latter simply in custody.* Philosophically, or even tech- 
nically speaking, it may be doubted, whether this dis- 
tinction really exists. In cases of deposit, something 
almost always remains to be done, besides a mere pas- 

l 1 Brown, Civ. Lnw, 383 ; Hdiftz, AoaL Giv. LkW, 70. 

9 Jones's Bulm. 53. 

3 Halifax, Anal. Civ. Lew, 70, §§ 16, 19. 

* Jones's Butm. 53. 

* In (lie Ftench lair, the Tonner is called Le Handant, the latter 
Le Mandataire, or Procnreur. Pothier, Traitd de Mandat Ait. pril. 
Dr. Halifax calls the former Haodator, the latter Mandates. I should 
have followed him, if Mandatary had not been already natoialiaed.' 

1 Hali&t, Analya. of Civ. Law, 70, ff 16, 17. 
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sire custody. If the deposit is perishable, labour must 
be performed to keep it in proper order. If it is a liv- 
ing aDiaial, as a horse, suitable ibod and exercise must 
be given to it. And these may property be said to lie 
in fesance. In the next place, in mandates there is 
commonly custody ; the possession of the thing b^tg 
generally indispensable to the performance of the act 
intended by the parties. So, that in each contract 
there is custody, and labour, and service to be per- 
formed. The. true distinction between them is, that in 
the case of a deposit, the principal object c^ the par- 
ties is the custody of the thing, and the service and 
labour are merely accesswial ; m the case of a mandate, 
the labour and services are the principed objects of the 
pardes, and the thing is merely accessorial. The distri- 
bution of the subject into different heads may, on this 
account, not be unjustifiable ; and it is certainly con- 
venient. 

§ 141. The contract of mandate in our law is (as 
the definition imports) confined to mere personal 
property ; and does not embrace, as it does in the 
civil law, real property. In general, the civil law 
makes few distinctions of rights, and duties, and reme- 
dies between the one species of property and the 
other. In our law the distincdons are very broad and 
important in all these respects. There is certainly no 
repugnance to any principles of our law m considering 
a gratuitous contract, to do an act in respect to real 
property, to be a mandate. It may involve obligations 
precisely the same, as it would in relation to personal 
property. But the definition of Sir William Jones, 
^ove stated, as well as the description of this sort of 
b^Jment by Lord Holt in 0>^» v. Bernard, in which 
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he constantly speaks of goods and chattels,* abundantly 
shows the habit of our law to be, to confine bailments 
to personal property. In the civil law a gratuitous 
engagement to clear out a ditch, or to cultivate or sell a 
farm^ of the person giving the direction, would be 
deemed a mandate.* In our law it would be treated 
merely as a special undertaking, without falling under 
that class of contracts. 

^ 142. In the civil law the contract of mandate may 
also intervene, although there is no delivery of property 
by the mandator. Thus, all cases of gratuitous agency 
or procuration ^ve rise to the obligations of a mandate 
in the civil law. As if A requests B to purchase a farm 
for him, or to buy stock, or to build a boat, or to write 
a deed or other instrument, without any recompense, 
express or implied, it will be deemed a mandate.* In 
our law we should treat it as a case of agency, and not 
of b^lment. The obligations in point of law may, in 
many respects, be the same ; but the classification 
would be different. 

§ 143. It has been observed, according to known 
distinctions in the foreign and civil law, that the con- 
tract of mandate is one of the law of nations, (that is, 
one arising trom the law of nature, common to nations,) 
that it is founded upon mere consent, express or implied ; 
that it is a contract of mere kindness and beneficence ; 
and that it belongs to the class called synallagmatical ; 

1 S Ld. Rajm. 009, 91^ 918. See bIbo Jones's B«ilin. 1, 117 ; Bu. 
Abr. Bailment. 

* 1 PoUiicr, P«nd. Lib. 17, tit. 1, P. 1, art. 1, §5 3, 4, 5 ; Dig. Lib. 17, 
tit I, I. 3; 1 Brown, Civ. Law, .%1. 

3 1 Domat, B. 1, til. 15, 5 I ; Wood, CiT. Law, 242 ; 1 Polhier, P«nd. 
Lib. 17, lit I, P. 1, § I, art. i, 55 3, 5 i Polhier, Contrftt de Mandat, 
ch. l,n. 1,6,7; Gaius'a InetituteB, Lib. 3, §§ 155-161; I Brown, Civ. 
L&w, 331 ; AyUffe's Pand. B. 4, tit 10, p> 476. 
14 
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that is, inTolTing mutual and reciprocal obligations.' 
But these distinctions are not material to be considered 
in our law. 

^ 1 44. Prom the very terms of the definition, three 
things are necessary to create a mandate. First, that 
there should exist something, which should be the 
matter of the contract, " ut sit negotium, quod geren- 
dum alter committat, alter suscipiat." Secondly, that 
it should be to be done gratuitously ; and thirdly, that 
the parties should voluntarily intend to enter into the 
contract.* 

^ 145. In the first place, as to the matter of thecon- 
b-act. It must respect an act to be done m futwro, 
and not one already complete, utsit gerendam,nonjam 
gesttan. Thus, it is said, that if A requests B to lend 
C at his (A's) risk, a sum of money, and he lends it 
accordingly, it is properiy a mandate, and A is respon- 
sible accordingly. But H, unknown to A, B has already 
lent C the sum, there the contract does not arise. So 
says the civil law: "Si post creditam pecuniam man- 
davero creditori credendam, nullum esse mandatum.*" 
And the civil law would also class under the head of 
mandate, a request fitim a third person to a creditor to 
give time to his debtor at the risk of the mandator.^ 

§ 146. It must also respect some certain thing; for 
if the thing be wholly uncertain, it is impossible, that 
any contract can arise. The very vagueness of it 

1 Fothier, Mandat, ch. 1, § I, art. 1, 2, 3, 4, 5 ; Vinn. ad iMt do 
Handat, Lib. 3, tit 37. 

a poUiier, Pand. Lib. 17, tit. 1, p. 1, $ 1 ; Pothier, Contnt de Han- 
dat, ch. 1, § 2. 

3 Pothier, CoDtrat de Mandat, ch. 1, $ 3, an. 1, $ 1, n. 6 ] Dig. Ub. 
17, 1. 13, § 14. 

* Pothier, Contrat de Mandat, ch. 1, i 3,art.l,ii. 6; Dig. Lib. 17, 
M3,14. 
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prevents the law from acting upon it. Thus, in the 
ciril law, an example of a void mandate would be, 
where A charged B to buy something for him on a 
particular evening, or at a particular fair. There, as 
it is wholly imcertain what he is to buy, no contract 
arises.* An example in our law would be, where A 
requested B to take something for him to carry to C, 
and nothing was ever delivered, or designated to B to 
be carried. 

^ 147. It must also be an act of a nature, that it may 
properly be deemed the act of the mandator, through 
the instrument^ty of the mandatary, or his agent, 
according to the maxim, qui mandat, ipse /ecisse vi- 
detur. Thus, if A directs B to take upon hire a sum of 
money from his bankers belonging to A, and B re- 
ceives it, it is plain, that it is not a mandate, but a 
hiring ; for A cannot lend to himself. . This case may 
seem too clear for controversy ; but the civil law has 
thought it important enough for a place m its text. 
" Si quia Titio mandaverit, ut ab actorU)us suis mutuam 
pecuniam acciperet, mandati eum non acturum." ' 

^148. So die act to be done must be of a nature 
c£q>able of being done, and not vain or absurd. A can- 
not create a contract of mandate with B by requesting 
B to buy for him his (A's) goods, for A cannot buy of 
himself; nor B's goods, for B caimot buy of bimselC 
But if the act be possible, the contract may arise, 
although the mandatory may not have the proper skill ■ 
or power to perform it well ; for there is no absurdity 
in his undertaking it.' 

1 Pothi«r, Contnt de Mandat, ch. 1, $ 3, art 1, n. 3. 

" Pothier, Contnt de Mandat, ch. 1, $ 3, art 1, } 4, n. 10; FoUikt, 
Paad. Lili. 17, tit. 1,P. 1, $ 4, ut. I, ^ a 

> Pothier, Contrat da Handat, ch. t, ^ !^ art. 1, } S, n. 13, 14 ; Pothier, 
P4Dd. Lib. 17, tit 1. p. 1, § 1, art. 1, § $ 4, 10. 



by Google 



108 ON MANDATES. [CH. III. 

§ 149. If the thing to be done concerns only the 
interest of the mandatary, it is equally plfun, that no 
contract arises. A^ if I direct A to invest his money 
in a particular fiind ; for it is but mere advice or re- 
commendation. " Si tu& tantum gratiSi tibi mandem, 
supervacuum est mandatum, et ob id nulla ex eo obli- 
gatio nascituT." But if it concerns the interest of the 
mandator, as well as the interest of the mandatary, or 
another, the contract may arise ; for there is nothing 
inconsistent in such a case in the mandatary under- 
taking to act for the mandator in respect to Ms inter- 
est. Therefore, it is said, in the civil law, ** Mandatum 
inter nos contrahitur, sive me^ tantum gratis tibi man- 
dem, sive mek et tui, sive tua et alien^'" 

§ 150. In general, a mandatary cannot be said to 
have any special pr<^rty in the thing, imless he has 
incurred expenses about it, for which he has a lien. 
In this respect he stands in the same situation as a 
depositary. But although neither of them has a special 
property in the thing bailed, it does not follow, as we 
shall presently see, that they may not have an action 
for any tort done to the thing while in their possession, 
especially if they are liable over to the b^or in such a 
case.* 

^ 181. But it may be asked, whether it is necessary, 
that the act to be done should be for the benefit of the 
mandator, or whether he must have a right or interest 



» Pothier, Cantrat de Mandal, ch. 1, § 8, art. I, § 6, n. 15; H. § 7; 
Dig. Lib. 17, tit. ], 1. 2 ; Potliicr, Paiid. Lib. 17, tit 1, P. 1, § 1, art. 1, 
55 5, II, 12, 13; Wood, Civ. I,aw, 342; 1 Doieat, B. 1, tiL 15, § 1, n. 
10, II, 12 ; Halifax, ADal;8. Civ. Law, 70. 

IBarh. &Ald. 59; 3 Ld. Rayia. 909, 911 ; Potliier, Fand. Lib. 17, 
tit. 1, P. 3, § 2, 3a But acs Jones's Bailm. 80 ; MUt v. CattU, 1 Uoyd 
&WellBb7,353;S.C.6Bing.R.743. 8eeal8o2 BiD{.R.173; STaunt. 
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in the thiog itself. The civil law has answered this in 
the negalive. If the act to be done be at the request of 
the mandator for the benefit of a third person, and the 
m ndator might himself become liable, if it were 'not 
done, then the mandatary would be chargeable upon 
his undertaking. But if the mandator acts simply as an 
agent in giving the mandate, and incurs no personal re- 
sponsibility, it would be otherwise. Thus, by the civil 
law, the rule is, that no one can contract, escept for his 
own interest, " Nemo stipulari potest^ nisi quod su^ inte- 
rest" But the same law says, " Si tibi mandavero, quod 
me4 non interest, veluti ut pro Seio intervenias, vel ut 
TitiojCredas, erit mihi tecum actio mandati." And Po- 
thier understands this doctrine to rest on the distinc- 
tion above suggested.' 

^ 152. The common law has not geoerally been sup- 
posed to be different. And where a mandatary deliv- 
ers goods to another person, and they receive an injury, 
for wluch the mandatary would be liable over to the 
owner, there does not seem to be any objection, upon 
principle, to bis right to recover for his own indemnity. 
At least, there are analogous cases, which approach 
very near to this doctrine,* even if others should be 
thought to question it. The ground of the doctrine has 
been before alluded to. The general principle of the 
common law is, that possession with an assertion of 
right, and in many cases possession alone, is a sufficient 
title to enable the possessor to maintain a suit against a 
mere wrong-doer for any wrong or injury done to the 

1 Fotbier, Contrat de Mandat, ch. I, § 3, art 1, § 7, n. 17 ; Dig. Lib. 
17, L 6, 5 4 i Wood, Civ. Uw, 242 ; 1 Domnt, Civ. Law, B. 1, tit. 15, 5 1, 
11.11, IS; HalifM, Analya. Civ. Law, 70 ; Ayliffe's Pand. B. 4. tit 10, p. 
477; Pcrthier,Pand. Lib. 17,titl,p. 3, 5],art.S,§ 30. 

s Bac. Abr. Bailm. D ; Id. Trover, C ; 2 Kent Com. 456 ; BmOi v. 
WtUon, 1 Bun. & Aid. 59; 3 Ld. Ray. 909, 911. 
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thii^. Ho;iveTer, in J^^let t. Ciollfe,' (which has been 
already cited in another place,) ttus rule seems not to 
have been deemed applicable to the case of a mandata- 
ly^'who had disobeyed the direction, under which a par- 
cel had been entrusted to him, and thereby had made 
himself personally responsible to the owner ; first, be- 
cause he had no special property in the parcel, which 
was delivered to him for a particular purpose, which he 
had disobeyed ; and secondly, because, by that act, he 
had deprived the defendants of the intended hire for 
the carriage of the parcel Whether this case can be 
distinguished in principle bxaa other decisions, which 
have been made in cases of deposits and gratuitous 
loans;' and whether, if not so distinguishable, it stands 
upon more satisfactory reasonmg, and better analogies 
of the law, deserves the consideration of those, who 
shall hereafter be called upon to administer this branch 
of the law. 

^163. Secondly. The contract must be gratuitous. 
And this is of the yerj essence of the contract ; for if 
any compensation is to be paid, it passes into anotb^ 
contract, that is to say, the contract of hire. "Manda- 
tum nisi gratuitum, nullum est" And it matters not, in 
Ab particular, whether the compensation is express, or 
impBed ; whether it is certain, or uncertain in amount 
It however, there is a mere honorary payment, not as 
a compensation, but as a mark of respect and favour, 
this will leave it still a mandate. So says Ulpian : " Si 
remunerandi gratis honor intervenit, erit mandati ac- 

i 1 Uofd & Wekbf R. 353; 5. C. 6 Bing. R. 74(^ 743. 

* 2 Saund. R. 47 h., WiUiama'a note ; SiOtim r. Buek, 2 Taunt 303; 
Amorit v. JMamant, 1 Btr. R. 505 ; Barton v. ffvgha, 3 Ring. R. 173 ; 
OuJ V. Wat, 7 Cowen R. 753. 
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do." ' Tfaiis, if a client upon employing an advocate 
in his cause, prooiiaes to give him ex hotwre a valuable 
book, it does not change the contract from that of a 
mandate to a hiiing of services; for it is not under- 
stood between the parties, as a compensation for servi- 
ces. In England, counsel are understood not to be at 
liberty to make any charge for their services in argu- 
ing a cause, or for advice; and they cannot recover in a 
suit for such services. The compensation, given to 
them, is^ therefore, deemed a gratuity, qwddam htmora- 
rtum. And their employment, in the civil law, would 
be called a mandate. But it is different iq respect to 
attorneys. They are entitled to compensation, and 
th^efore are stricdy engaged under a contract for 
hire. 

^ 154. But although a mandatary, as such, is not 
entided to any compensation for lus services, his actual 
disbursements and expenses about the thing may, nev- 
ertheless, be recoverable. This is naturally implied b 
the xmdertaking; because a grattutous act would oth- 
erwise become a burthen. 

^ 165. Tlurdly. There must be a vohmtary inten- 
tion on the part of both parties, to enter into the con- 
tract If there be any constraint or duress, any sub- 
stantial mistake, any fraud or imposition, any miscon- 
ceptioQ of the real intention on either side, the contract 
does not arise. Thus, in the civil law a mere recom- 
mendation, and so bond fide intended, cannot amount 
to a mandate. But care must be taken in using lan- 
guage, that a contract of mandate be not implied from 
the purport of the expressions. For, if the language 

1 Pothier, Contrat de Mandit, ch. 1, $ 3, art. 3, n. SS, 23; Potbier, 
Pand. Lib. 17, tit. 1, $ 1, ait % $ 15, 16 ; D\g. Lib. 17, Ut 1, 1. 1, S 4, 
1.6;lDomat,B.l,tit 15tikl,9; Ajliffe'sPand.B. l.tiL K^p.477. 
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would naturally, even though utimtentioiially, create, on 
the other side, a beliet^ that the party designed to raise 
a contract of mandate, and not to give a mere recom- 
mendation ; the civil law would deem it to be at the 
risk of the party using it, and operating as an imposi- 
tion upon the other party.' But, with the exception 
above stated, mere advice will not create the obhgation 
of a mandate, according to the known maxim, " Nemo 
ex consilio obligatur." However, if there b any Iraud 
intervening, there a right of action may arise for any 
injury, although the contract of mandate may not strict- 
ly take effect The general rule of the civil law is, 
" Consilii non fraudulenti nulla obUgatio ; " however in- 
discreet the advice may be. The exception is, where 
there is fraud or bad fiuth ; " Caeterum, si dolus et cal- 
liditas intercessit, de dolo actio competit." ' 

^ 166. The common law would not treat these as 
cases of mandates, but as cases of guaranty or fraudu- 
lent representation; and would administer a remedy 
accordingly. 

^ 157. But the common law follows the civil law in 
the other particulars, and would deem the contract of 
mandate, properiy so called, void, where there was a 
substantial mistake, or fraud, or imposition, practised by 
one party on the other. So, if an article were left 
without any express or implied assent of the mandatary 
to perform the act. A case affording a striking analo- 
gy, though not a mandate, has been decided. A lent 

1 AyUfie'fl Pand. B. 4, tit 10, p. 477, 476. 

" Pothier, ContntdeMiiiidat,ch. 1, § 3, art 2, n. 18, 19, 30, 31 ; Dig. 
Lib. 50, Ut 17, 1. 47; Wood, Civ. Law, 343; 1 Domat, B. I, tiL 15. § 1, 
11.13; 1 Pothier Pand. Lib. 17, lit 1,^ l,arl.3,5 17, 16; Ayliffe's Pand. 
B. 4, til. 10, p. 477 ; aarkt v. RuutU, 7 Cmich, 69. See FeU on Guar- 
fuity,j)ii«*M». 
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a picture to B, who wished to show it to C ; B, with- 
out any communication with and unknown to C, sent 
the picture to C's house, where it was acddentally in- 
jured ; it was held, that C was not liable for not keep- 
mg the picture safely, inasmuch as he had not volun- 
tarily entered into any engagement to receive the pic- 
tfire.' 

§ 15S. Fourthly. In mandates, as in other species 
of contracts, it is mdispensable, that the act to be done 
should be lawful and not against sound morals. This 
is a principle of universal justice, and is as fully rec(^- 
nised in the civil law, as in ours ; " Rei turpis," (says 
the former,) " nullum mandatum est."* It matters not, 
whether it is ag^st sound morals, or malum in se, or 
only agidnst positive legislation, as malum prokibihant 
though otherwise it might be hcit. In all such cases 
the contract has no legal obligation. Thus, if a person 
is authorized by another to smuggle contraband goods 
belonging to the latter, it is a void mandate ; and the 
party is neither bound to execute the commission, nor, 
if he does execute it, will he be entitled to recover 
the expenses incurred by him in (he service. And no 
action will He to compel the mandatary to account for 
such goods. In conscience there may be a moral 
obligation to restore the goods, and to account for the 
profits. But the law leaves the vlolaters of its pre- 
cepts to their own remedies, and assists neither.' 
This is an example of a prohibition by positive law. 
But the rule is the same, if a person undertakes to 
carry poison for the purpose of poisoning another ; or 

1 Ldhbridgt V. PkiUipt, 2 Stark. 544. 

a IPothior.Pand.Lib. 17, tit. 1,P. ], § 1, art I, j2; Diff. Lib. 17, tiL 
J, I. 3 ; Ayliffe'H P»nd. B. 4, tit. 10, p. 476, 477, 479. 
3 Pothier, Coctiat d« Mnndat, cb. 1, § 3, ut. I, § 2, n. 7. 

15 
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undertakes to do some act about goods for the purpose 
of having them used in a house of infamy.' 

^ 159. But, suppose the case of an act lawful in 
itself, but not strictly lawful with reference to certain 
relations between the parties, or others. As, ifa trustee 
authorizes another person to sell, or to cairy away the 
goods of the cestui que trust, m violation of his trutt, 
would a legal contract arise between the trustee and the 
mandatary 1 Pothier thinks, that in such a case the 
mandatary may properly refuse to execute the man- 
date. But if he does execute it, then it becomes a 
valid mandate to the extent of making him liable to 
account to the trustee. ^ fortiori, the mandator will 
not be permitted to set up its nullity in order to escE^M 
from the payment of the expenses of the mandatary. 
And Pothier distinguishes between those acts, which 
are positively forbidden by the law, or involve moral 
turpitude, and those acts, which the law forbids upon 
the policy of suppressing fraud.* In the common law 
the case would probably turn upon the question, 
whether it was an actual fraud, meditated by the par- 
ties to injure the cestui que trust, or only a construc- 
dve fraud, consistent with good faith, but inconsistent 
with the juridical pohcy, which governs in cases of 
trusts. In the latter case, at least, it might not be 
deemed utterly void, but only voidable at the election 
of the cestui que trust. If he ratified it, there would be 
DO reason to consider it a mere nuUity. 

If the mandatary is ignorant of the illegahty, he will 
of course be entitled to his action for an indenmity.' 

1 Ibid. Dig. Lib. 17, tit 1, 1. 18, § 11 ; 1 Pothier, Pand. Dig. Lib. 17, 
Utl,P.l,M.«rt.l,^a 
9 PoUiier, Contrat de Muidat, eta. 1, $ 3, art. 1, $ 4, n. IL 
) 1 PotMei, Pkod. Lib. 17, tit 1, P. 1, § 1, art. 1, {$ 3, 4. 
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§ 160. Lastly. There is no particular form or man- 
ner of entering into the contract of mandate prescribed 
either by the common law, or by the civil law, in order 
to give it vaUdity. It may be verbal, or in writing ; it 
may be express, or imphed ; it may be in solemn form, 
or in any other manner.' The French law in certain 
cases requires it to be in writing ; but this is matter of 
positive institution.* Our law has introduced no such 
positive restriction, though it has m many other cases 
of contract, by what is called the statute of frauds, 
reqmred the solemnity of a writing to give them effi- 
cacy. 

§ 161. The contract may be varied at the pleasure 
of the parties ; it may be absolute or conditional ; gen- 
eral or special;' temporary or permanent' In the 
sense of the civil and foreign law, a power of attorney 
to do any act or acts is a mandate or procuration, and 
is governed by the principles apphcable to such a con- 
tract.* But in the common law, as has been already 
mtimated, such cases are treated as cases of naked 
agency. 

^ 162. The next inquiry naturally arising is, between 
what parties the contract may take effect. The gen- 
eral answer is, between aD parties, who are capable, and 
wilUng to ent6r into contracts generally. Married 
women and minors may doubtiess become mandataries. 

■ i 1 Pothier, Pand. lib. 17, tit 1, P. I, 5 2. 

B PoUiier, Contnt de Uand&t, ch. 1, $ 3,n.S8-36; Merlin. RepetL 
M&ndat, $ 1, ftrt. 7. 

3 Wood, Civ. Liw, 848 ; 1 Domat, B. 1, tit 15, j 1, 6, 7, 8 i Pothier, 
ContnC de Mandnt, ch. ] , § 3, d. 34, 35, 36. 

* Ibid. Pothier, Contrat de Mandat, ch. 1, § 3, n. 30, 31 ; Cod. Civ. 
B. 3, tit 1.% ch. 1, art 1984 ; Ayliffe's Pand. B. 4, tit 10, pp. 476 - 480 ; 
Merlin. Repert, Mttnaat, j 1, art. 6 ; Pothier, Paad. Lib. 17, tit 1, P. 1 
M », 19. 



by Google 



116 ON MANDATES. [CH. III. 

Bdt inasmuch as fhey are not capable of entering into 
contracts to bind themselves to any responsibility, 
there may not be the same remedy against them in 
many cases, as there is in respect to persons possess- 
ing full capacity. Their acts, when done, may bind 
the mandator ; but it does not follow, that they would 
be liidile for an imperfect, or ill execution of the thing 
committed to their charge. Thus, a married woman or 
a minor may become a mandator ; but the mandatary 
may not have any remedy over against them upon the 
implied obligations of the contract ; though they may 
have a rertiedy over against him. The principles, 
however, which are applicable to this subject, turn upon 
the general rights and authorities of married women 
and minors in respect to contracts generally, and there- 
fore do not require any particular enumeration in this 
place.* 

§ 163. The nest inquiry is, what are the obligations 
arising in point of law, on each side, from the contract 
of mandate, when made between competent parties. 

And first, as to the mandatary. Pothier lays it 
down,* that the mandatary incurs three pbligations ; 
first, to do the act, which is the object of the mandate, 
and with which the party is chained ; secondly, to 
bring to it all the care and diligence, which it requires ; 
and thirdly, to render an account of his doings to the 
other party. The Code of France has given a positive 
sanction to the same obligations.' The doctrines of • 
each are directly derived from the text of the civil 

1 Merlin. Repert. Mandal, § 1. art. 9. 

Pothier, Contrat de Mandat, ch. 3, n, 37 ; Merlin. Report Mandat, 
$ 2 ; Pardcssiia Droit Comm. lorn. 3, § § 558 - SIX). 
3 Cod. Civ. B. 3, m. la art. 1091 et seq. 
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law.' It may be well to consider, how far these prin- 
ciples have been engrafted into the common law ; and 
the Umitations and qualifications, with which they are 
received in each law, 

^164. And here the first pomt, which meets ns, is, 
how far the mandatary is under an obUgadon to per- 
form the act, which he has undertaken to do. The 
general principle of the civil law certainly is, that 
though a bailee is at hberty to reject a mandate, yet if 
he chooses to accept i^ he is bound to perform it 
according to his engagement ; and if he fails so to do, 
he wiU be liable for all damages sustained by the man- 
dator by his neglect, in Uke manner as he would be 
liable for any misfesance. The rule in the Digest is 
thus kud down : " Sicut hberum est mandatum non 
suscipere, ita susceptum consummare oportet ; si sus- 
ceptum non impleverit, tenetur; quod mandatum sus- 
ceperit, tenetur etsi non gessissit."* Certain excuses, 
however, for nonperformance were admissible in the 
civil law ; such as ill health, and other just causes of 
hindrance, among which were enumerated deadly en- 
mities, (capitales inimicituB).' And if no toss or injury 
was sustained by the mandator, or the mandatary re- 
nounced it in a seasonable time to prevent injury, no 
action lay.* "Mandati actio tunc competit, cum coepit 
interesse ejus qui mandavit Caeterum, si nihil inter- 
est, cessat mandati actio, et eatinus competit, quate- 
nus interest.^ And if the neglect of the mandatary 

1 1 DoniBt,B. l.titlS, § 3, art 1 et Beq.; Dig. Lib. 17, tiL 1, 1. 5,1.6, 
Ln,l.aSi Imt Lib. 3, tit 39, 5 11. 

» Dig. Lib. 17, tit 1, 1. 5, 1. 6, 1, 1. 21, 1. 11 ; Inst Lib. 3, tit 27, 
1.11 ; Pothier, Pand. Lib. 17, tit 1, P. 2, 5 l.art. 2, H 35, 26, 27, 28, 29. 

a Dig. Lib. 17, tH. 1, 1. 23, 34, 25. 

* Ibid, tit 1,1. 33, Ul, I- 87, I a. 

s Ibid, tit 1, 1. B, S & 
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wwe owing to the inability of the mandator to perform 
hia implied obligations, as to furnish fimds for the 
object, diere the former was excused. " Iniquum est," 
(s&ya the dvil law,) " damnosum cuique esse officium 
suHm."^ The same rules governed in the old French 
law, as expounded by Domat and Pothier ; * and they 
are now substantially incorporated into the modem 
Code of France. The Scotch law also recognises them 
in their full extent.' 

^ 165. Sir William Jones has strenuously contend- 
ed, that the same doctrine substantially belongs to the 
c(nnmon law. He admits, indeed, what cannot be de- 
nied, that in the common law there is a clear distinction 
between cases of nonfesance and misfesance. In cases 
of nonfesance the mandatary is not generally liable, 
because his undertaking, being gratuitous, there is no 
consideration to support it, and it becomes a nude 
pact ; and the rule is. Ex mtdo pacta non oritur actio. 
But in cases of actual misfesance, the common law 
gives a remedy for the injury done, and to the extent 
of that injury. But while he admits this distinction, 
and its consequences to be well settled, he contends, 
that the rule, as to nonfesance, applies only, where flo 
special damage or injury accrues to the mandator ; and 
that in cases of such special damage or injury an action 
will lie.' 

^ 166. But this doctrine of Su* William Jones, how- 
ever rational and equitable it may seem to be upon the 



1 Pothier, Contret ie Mindat, ch. 3, art. 1, d. 41. 

* Domat, B. l,tit. 15, ki 3, 1, iS, §§ 4, 3, 4, 5; PotUer, Cootrat de 
Handat, ch. 3, art. 1, n. 38, &c. 

3 Code of Prance, art. 1991 - 1997. 

* Erskme'a Inst B. 3, tit 3, §§ 35,4a 
9 JoQM'a Batlm. S3, 57, 61, 130. 
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ground stated by the great Roman lawyer Pauliu^ 
" Adjuvari quippe nos, non decipi, beneficio oportet j " * 
and however reprehensible it may be in morals to 
break a deliberate promise of tlus sort, it cannot be 
affirmed- to constitute an actual element in the com- 
mon law. The early cases in the Year Books, which 
have been commented upon by Sir William Jones with 
much ingenuity, and by Mr. Chief Justice Kent with 
admirable fulness and accuracy, may not be thought 
entirely satisfactory or conclusive upon the point But 
the modem cases of Elsee v. Gatward (5 T. R. 143) 
in England, aod of Thome v. Deas (4 Johns. R. 84) 
in America, which were very' deliberately argued and 
considered, appear to conclude the question, so far as 
judicial reasomng goes, in both- countries.' Mr. Chan- 
cellor Kent, in his Commentaries, upon a very full 
review, has ^ven the doctrine of these cases his en- 
tire approbation.* If the question were now open for 
controversy, it might not be uninstnictive to examine 
the decisions at large, and the reasoning, by which 
they are supported. But, it is believed, that the 
au^orities already referred to, contain all, that is ma- 
terial ; and it would be a waste of time to subject 
them to a critical analysis, for purposes of mere spec- 
ulative at^ment. 

^ 167. The grounds, upon which this doctrine of 
the common law is founded, have often been matters 
of inquiry by ingenuous minds. There is so much 
^parent equity in allowing compensation for injuries 



I Jonea'a Bvlm. 57 ; IMg. Ub. 13, tit. 6, 1. 17, 3. 
B Bee tlso Cogga v. Btrnard, 3 Ld. Rayra 909, 919, 930 ; Sutgtrg t. 
Lueii, 3 Jofani. Cu. 93 ; Doct & Stud. CiaL !^ cL 24, p. 310 ; fflttm- 
' MN *. Cnwnfolc, 1 Eap. R. 74. 
' 3 K«nt Com. 443, 444. 
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resulting from a misplaced confidence in others, that it 
is not easily reconcilable with a sense of justice, to 
allow, that the contrary rule ought to prevail. Be- 
sides, there is an artificial refinement in the distinction 
between nonfesance and misfesance, which seems to 
be a little unphilosophical, and not quite agreeable to 
the dictates of common sense. 

§ 168. It is not easy in all cases to give satisfactory 
reasons for doctrines, which are, nevertheless, firmly 
established in the jurisprudence of many countries. 
In some instances those doctrines were probably 
founded in accidental or temporary reasons ; in others 
upon false theories ; and in others again upon what 
may fsurly be deemed a mere measuring cast of con- 
flicting opinions. But whenever a doctrine is estab- 
Ushed in either way, it cannot, upon the theory of 
our judicial institutions, be broken in upon, without 
disturbing the certainty, as well as the harmony of the 
law. Perhaps it would have been better, if the dis- 
tinction alluded to had never been recognised; and 
the broad principle of the Roman code, to give a 
remedy in cases of special damage, had been univer- 
sally proclaimed.* It is not, however, difficult to per- 
ceive some of the reasons, upon which the common law 
has stopped at its present point, as that lav^ generally 
aims more at practical good, than mere theoretical 
consistency. 

§ 169. There are many rights and duties of moral 
obligation, which the common law does not even at- 
tempt to enforce. It deems them of imperfect obliga- 
tion, and therefore leaves them to (he conscience of 
the individual. And in a practical sense there is wisdom 

1 Bee Kent C. J. in 4 Johns. R. 84. 
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in this course ; for judicial tribunals would otherwise 
be OFCrwhelmed with litigation, or become scenes of 
the sharpest conflict upon questions of casuistry and 
conscience. It is a fundamental principle of tbe 
common law, that a valuable consideration is necessary 
to support every parol contract ; and the importance 
of such a consideration is never lost sight o^ except in 
solemn instruments under seal A gratuitous contract, 
not under seal, is therefore absolutely void.' It has no 
legal existence or power. Now, a mandate is precise- 
ly a contract of this nature. What reason is there for 
excepting this particular class of contracts out of the 
general rule, any more than many or even all others 1 
It may not involve more of good faith or confidence 
than many others. We must then either dispense 
with the general rule, or with exceptions, or draw an 
arbitrary line between them. The common law has 
adopted the former course, as the wisest and safest, 
both in principle and application. The rule being once 
known and established, there cannot be any real ground 
of complEunt on the part of the mandator. He knew, 
or uaght have known, (and his ignorance of the law 
cannot constitute any better excuse in this, than in 
other cases,) that the contract was a nullity. It was 
his own folly or rashness to confide in it. If he 
trusted to it, he took the risk of non-fulfilment upon 
himself and h& has no right to complain, that he has 
suffered by that risk, which has been the result of his 
own overweening confidence. 

§ 170. In regard to the distinction between nonfe- 
sance and misfesance, although it is nice, it may be 



1 CtoggT V. Btrnard, 3 Ld. Rajm. 909, 911, 910; EUee t. Gatwari, 
5T. R. 143; Doct. & Stud. IHkl.S,ch.S4, p. 310,311. 
16 
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accounted for in tbia way. The mandatary has his 
choice, to renounce the contract, or to perform it ; to 
treat it as a nullity, or as a subsisting obligation.* If 
he choses to consider it in the latter light, and to act 
upon it as obligatory, why should he be permitted to 
separate the parts of the obligadon, or to disjoin those, 
which were entered into as a whole*? Besides, an 
injury accrues ; and the mandator sues the other party 
for the wrong. The wrong is admitted, and the party 
sets up the contract m his defence. Ought the law to 
give lum the benefit of the contract, as a sub^sting 
obligation to protect him from being deemed a mere 
uoauthorized wrong-doer ; and yet, at the same time, to 
enable him to escape from its obligations, by proving, 
that he has violated the fundamental terms of that 
very contract 1 The common law has deemed it un- 
reasonable, that he should have such an mdulgence. 
It has left turn free to act, or not to act ; if he chooses 
to act, it is at his own peril He is not at liberty to 
commit a tort, and then shift his defence upon the im- 
perfect obligation of a contract, under which the tort 
was done. It is difficult to affirm, that there is any 
thing posidvely inequitable or unjust in this ; and it is 
not inconsistent with the general rule, as to vc»d pacts, 
that the common law should give a remedy for injuries 
occasioned by an unskilful or mischievous execution of 
the trust 

^ 171. Whether tlus reasoning is entirely satis&c- 
toiy or not, it furnishes the key to the doctrine now 
under consideration; and if the result is thought to 
be inconvenient, it exclusively belongs to the legisla- 
tive power to apply the proper remedy. It may, how- 

1 But Y. Gatuard, 5 T. R. 143. 
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ever, be obserred, that it is generally a &vorite policy 
of the commoQ law to prompt men to vi^lance and 
care Id tbdr own concerns, and not to an over confi- 
dence in others. The maxim of caveat emptor rests 
on this fomidation ; and it has not hitherto been 
thought wrong in principle, or found inconvenient in 
practice. 

^ 172. The same nde, which is applied by the com- 
mon law to cases of malfesance, governs also cases of 
ne^igent execution of a gratuitous trust or agency. 
As, for instance, if a gratuitous agent undertalies to 
procure a policy of insurance, which is in his own name, 
to be renewed, and assigned to a party, who has be- 
come a purchaser of the property insured, and he 
proceeds to procure a renewal of the policy, but 
makes no assignment thereof, so that, upon a subse- 
quent loss of the property, no recovery can be had 
by the purchaser, he will be responsible for the loss ; 
although, if he had done nothing, he would have been 
exonerated from aD responsibility.* 

^ 173. 2. In the next place, what is the degree of 
care or diligence, which the mandatary is bound to 
apply in respect to the thing comriiitted to his chaise *? 
It is not perhaps very easy to ascertun from the texts 
of the civil law, what was the degree of diligence ex- 
acted by that law in all cases of mandataries. The 
language in Ulpian's ^ous law is, that in mandates 
the party is liable for deceit and neglect, (dohim et 
cif^Kini mandatim).* In other passages something 
more would seem to be required, and even a very 



I WOkinion v. Cbvenble, 1 Eap. Rep. 7; Manh. Intnr. B. I, cb. 8, 
Sa,p.399. 
■ Dig. Ub. SO, tit 17, L 33- 
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high degree of diligence. Thus, in the Code it is said* 
that a Procurator is liable for fraud, and every neglect 
(datum et omnem cu^am.y The treatise of Sir Will- 
iam Jones abundantly shows, that civilians are not 
agreed among themselves as to the true interpretation 
of the Roman law on this point* And Domat is man- 
ifestly perplexed in his own attempt to expl^n it' 
Heineccius, one of the most exact of jurists, seems to 
adopt the conclusion, that, by the civil law, a mandata- 
ry is liable not only for deceit, but for neglect, although 
very slight " Ut non solum dolum, sed et culpam, 
etiam levissim^n, prse stare debeat"* Pothier asserts 
the true principle to be, as well in the civil, as in the 
French law, that the mandatary is not only bound to 
good faith, but is also bound to bestow on the matter, 
with which he is charged, all the care and all the dili- 
gence, which the proper execution of it requires.* 
And he holds the mandatary liable, not merely for 
hvits of commission, or misfesance, but also for faults of 
omission, or negligence. According to him every 
mandatary engages himself for every thing necessary 
to accomplish his undertaking ; and consequently for 
all the care and diligence required by it " Spondet 
diligentiam et industriam negotio gerendo parem." 
If, therefore, the mandatary exerts himself to his ut- 
most capacity; and yet he has not sufficient to 
accomplish the undertaking, he is, according to Po- 
thier, still responsible ; for he should not have engaged 

> Cod. Lib. 4, tit 35, 1. 13 ; Podiier, Pand. Lib. 17, tit I, P. 3, $ ], 
«t 1,55 a. 36. 
s Jonea on Biilm. 14, &c. 

3 1 Donut, Civ. Law, B. 1, tit. 15, 5 3, n. 4, 5 ; see also A;lifi^, 
Puid.B.4, tiLlO, p.47a 

4 Hein. Elem. Pand. Lib. 17, tit 1, $ 233. 

B Pothiei, Contnt de MaadtO, ch. S, art !% n. 46. 
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in the undertakiDg.' Pothier does not, indeed, insist, 
that in all cases he shall exert the same care and dili- 
gence, that the most diligent and attentive men 
do. But he holds him liable even for the slightest 
neglect (levisaimit culpd) in affairs requiring extraor- 
dinary diligence ; and in affairs requiring only ordina- 
ry diligence for slight neglect, (leoi cu^.y He allows 
indeed some indulgence, where the mandatary has 
been pressed into the service, because a competent 
person could not be found ; ' and he exempts the man- 
datary irom all responsibiUty for losses from mere acci- 
dents and superior force, unless he has entered into 
some stipulation to the contrary.* And, on the other 
hand, the mandatary is at liberty to exempt himself 
from all responsibihty, except for fraud, by an excep- 
tive stipulation. The modem Code of France does 
not speak so definitely on this subject, as it might ; 
but it seems silently to pursue the lead of Pothier.* 

§ 1 74» Let us now proceed to the consideration of 
the manner, in which the common law has treated this 
subject According to the general principles, which 
have been already stated, a mandataiy, as the contract 
is wholly gratuitous, and for the benefit of the manda- 
tor, is bound only to slight diligence, and of course is 
responsible only for gross neglect And this, it is con- 
ceived, is the doctrine of the common law, universally 
applied to mandates. 

^ 176. Sir William Jones, however, has taken dis- 
tinction, and maintained, that there is a difference of 
principle in respect to the two classes, into which he 

1 Pothier, Contnt de Handat, cb. 2, ut. 3, n. 46. 
* Pothier, Id. n. 49. a Id. n. 49. ^ Id. n. Sa 

S Cod. Civ. B, 3, tit 13, ch. % art 1993] Meriiji, Repert Uudat, 
§3,aTta 
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divides mandates; (1.) A maadate to do work about 
goods ; (2.) A mandate to cairy goods from place to 
place.* Id respect to the latter, he adopts, without 
hesitation, the doctrine, that the party is bound only to 
good Mth, and slight diligence, and is respon^ble only 
for gross neglect' But in respect to the former, he 
holds the mandatary, as engaging to use a degree of 
diligence and attention adequate to the performance of 
the undertaking. It may be well to give his reasoning 
in his own words. " The great distinction then," (says 
he,) " between one sort of mandate and a deposit is, 
that the former lies in fesance, and the latter simply in 
custody, whence, as we have already intimated,' a 
difference often arises between the degrees of care 
demanded in the one case and the other. For a man- 
datary being considered as having engaged himself to 
use a degree of diligence and attention adequate to the 
performance of his undertaking, the omission of such 
diUgence may be, according to the nature of the busi- 
ness, ordinary or slight neglect ; although a bailee of 
this species ought regularly to be answerable only for 
a violation of good f^th. This is the common doctrine 
taken from the law of Ulpian. But there seems in 
reaUty to be no exception in the present case from the 
general rule ; for since good faith itself obUges every 
man to perform his actual engagements, it of course 
obliges the mandatary to exert Iiimself in proportion to 
the exigence of the afftur in hand ; and neither to do 
any thing, how minute soever, by which bis employer 
may sustain damages, nor omit any thin^ however 
inconsiderable, which the nature of the act requires. 

1 Jones's Bulm. 53, eSt, 117, 130. 

> CoggM v. Btmm^ 3 Ld. R&ym. 909. > 1oiim*i Bulm. 39. 
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Nor will a want c^ ability to perfonn the contract be 
any defence for the contracting party ; for though the 
law exacts no impossible things ; yet it may justly 
require, that every man should know his own strength, . 
before fae undertakes to do an act ; and that, if he 
deludes another by false pretensions to skill, he shall be 
responsible for any injury, that may be occasioned by 
such delusion. I^ indeed, an unskilful man yield to the 
pressing instances of bis fiiend, who could not otherwise 
have his work performed, and engage reluctantly in the 
business, no higher degree of diligence can be demand- 
ed of him, than a fair exertion of his capacity."^ And 
in other passages he enlarges on the same point.* 

But, he adds, in another place, ** a bailment with* 
out reward to carry from place to place is very diflfer- 
ent from a mandate to perform work. And there 
bemg nothing to take it out of the general rule, I can- 
not conceive, that the b^ee is responsible for less than 
gross neglect, unless there be a special acceptance, 
&C. Every thing, therefore, that has been expounded 
in the preceding article concerning deposits, may be 
applied exactly to this sort of bailment, which may be 
considered as a subdivision of the second species." ' 

^ 176. If this distinction, taken by Sir William Jones, 
is clearly settled in the common law, it ought to be 
acqmesced in, even if the reasons, on which it is built, 
should not be thought entirely satisfactory. But the 
inquiry naturally presents itself,, whether it is thus 
firmly established. Sir William Jones has cited no 
authority in support of it ; and none has been found, 
in my researches, wliich directly rect^nises it 



) JoDM'a Bulm, 53. B Ibid. 33, 61, S8, IW. 

> Ibid. 63, 03. 
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§ 177. It is worthy of remark, that the whole rea- 
soning of Sir William Jones on the point is exclusively 
derived from the views taken of the civil law by the 
able commentators already referred to. But they apply 
it to all cases of mandates whatsoever, and by do 
means limit it to cases, where woric is to be performed. 
So far as their authority goes, then, it repudiates the 
distinction ; and so far as their reasoning goes, it pro- 
ceeds on a basis appUcable to every species of man- 
date.' And, indeed, it is very difficult to perceive in 
common sense or in legal principles any ground, upon 
which the distinction can be maintained. A mandate 
to carry a thing from one place to another may prop- 
erly enough be deemed a mandate to perform work ; 
and it imports, just as much as a mandate to do work, 
an engagement to perform the undertaking, and ,to 
exercise due diligence and care about it. If A un- 
dertakes gratuitously to carry B's goods from one 
place to another, does not good faith oblige him to 
perform his undertaking, and to exert proper diligence 
in proportion to the exigence of the affau"1 Does not 
the bwlor trust to his fidelity in performing it with as 
much confidence, as when he undertakes to do work, 
strictly speaking, upon the same goods "? Why should 
he not be under the same obUgation to carry safely, as 
to do the work well 1 When he undertakes to carry, 
does he not,.by necessary implication, engage, that he 
has abihty to do so, and that he will exercise all rea- 
sonable diligence to accomplish his undertaking? To 
do worit on goods is not, or may not be, more impw- 
tant, than to carry them to another place. To carry 

1 PotUer, Contnt ie Uuidat, cb. 2, art. % n. 46, 47, 48, 49 ; Puti- 
du 5, tit. 12, 1.30-25. 
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jewels safely may be a far more valuable service, and 
require fio- more vigilance, than to clean the gold, which 
enchases them. The same reasoning, then, seems 
applicable to each class of mandates ; and it is appUed 
in the text of the civil and foreign law, from which it is 
borrowed, indiscriminately to all. 'Where the act to 
be done requires skill, and the party, who undertakes 
it, either has the skill, or professes to have it, there he 
may well be made responsible for the want of due 
skill, or for the neglect to exercise it. In such cases the 
undertaking may well be deemed a special undertaking 
to exercise due skill ; and the omission of it imports, in 
all such cases, at least ordinary negligence ; and in many 
cases, operating, as it must, as a fraud upon the party, 
may well be deemed gross negligence. But this class 
of cases stands, not as an exception from the general 
law, but as a qualification of it from the imphed en- 
gagement of the mandatary. It is only deciding, that 
the parties may vary the responsibiUty unplied by law by 
an express or imphed contract for this purpose. Sir "Wil- 
liam Jones himself puts a case, which shows the pro- 
priety of admitting this doctrine ; for he agrees, that if an 
unskilful man, who is known to be so, does the work at 
the soUcitation of a fnend, with such ability, as he pos- 
sesses, he stands excused, although it is imskilfuUy done ; 
for it is the mandator's own folly to trust to him, and the 
party engages for no more than a reasonable exertion of 
his capacity.' It is apparent, then, that the fact of skill 
or want of skill, as known or unknown to the bailor, or 
professed or not professed by the bailee, constitutes a 
material ingredient in construing the engagement ; and 
qualifies, or enlarges it. In other terms, it varies the 

1 Jonea'a Bailm. 53, 98. 
17 
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presumptioD, as to the actual contract, according to the 
express or implied intention of the parties. It is not 
so much an exception Irom the common rule, as a 
waiver or Umitation of it. 

^ 178, if there be no authority in support of the 
distinction suggeste'd by Sir William Jones, and none 
has been produced, let us nest inquire, whether there 
are not authorities, which lead the other way. In the 
great case of Coggs v. Bernard^ (2 Ld. Raym. 909,) 
where all the antecedent authorities were reviewed, 
and where Lord Holt expounds the nature and re- 
sponsibility arising from every kind of bailment, no 
such distinction is hinted at Yet that was the case of 
a mandate to carry goods ; and Lord Holt says, this 
undertaking obliges the undertaker to diligent manage- 
ment The reasons, he says, are, because in such a 
case, a neglect is a deceit to the bailor, who trusts the 
bailee upon his undertaking to be careful ; and the 
latter puts a iraud upon the former by bemg negligent 
And Lord Holt puts, by way of illustration of his doc- 
trine, the case of a mandate of the other sort namely, 
an action against a man, who had undertaken to keep 
one hundred sheep, and he was held liable for letting 
the sheep be drowned by his default He afterwards 
puts the case of a carpenter, who unskilfully builds 
a house, without reward ; and suggests no difference 
between that case and a mandate to carry.' From 
these considerations it may f^ly be deduced, that as 
Lord Holt, in treating on the express pomt, suggests 
no such distinction, none was, in his judgment, fur- 
nished by the common law, Mr. Justice Gould in 
the same case said, " If a man takes upon him ex- 

1 3 Ld. lUjrm. 90^ 9J9, 990. 
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pressly to do such a fact [act] safehf and iecurely, if 
the thing comes to any damage by his miscamage, an 
action will lie. If it be only a general bailment, (that 
is, without such express undertaking,)' the bailee will 
not be answerable without a gross neglect." ' So that 
the difference he insists on, is between a special 
contract, and the general obhgation implied by law, 
from the nature of the bailment 

§ 179. The case of Moore y. Mourgue, (Cowp. R, 
480,) probaWy decided the very question under con- 
sideration, if that case was a gratuitous undertaking. 
There, an agent having written orders for the purpose, 
procured a pohcy of insurance to be made ; but in the 
pohcy there was an exception of a risk common in the 
policies of other offices, but not in those used by this 
office ; and the loss arose irom that risk ; and the same 
premium was given in all the offices, without any m- 
crease on account of such risk. It was held by the 
Court, that the agent was not hable, as he had acted 
bond fide, and to the best of his judgment, and without 
gross negligence. There is, however, nothing on the 
foce of the report, which absolutely setdes it to have 
been a gratuitous undertaking though the structure of 
the case would lead to that conclusion. 

^ 180. But the case olShiells v. Blackbume (1 H. Bl. . 
168) seems du^ctly in point, against the distinction of 
Su- William Jones. There, a merchant had undertaken 
gratuitously to enter certain goods of the plaintiff at the 
custom-house, with his oWn goods of the Uke kind ; and 
by mistake he entered them by a wrong name, so that aD 
the goods were seized and lost, both the plaintiff's and 
his own. An action was brought by the plaintiff to 

> U. Rkfin. BOB. 
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recover damages for this misfesance ; and upon ^ill 
consideration the Court held, that as there was not 
any gross negUgence, the action would not lie. Now, 
this was the very case of a mandate to do an act, 
in contradistinction to one to carry goods. And 
if the contract did, per se, imply an engagement to 
use all the care and diligence, which were necessary 
to the performance of the act, namely, to make a pro- 
per entry at the custom-house, and the bailee omitted 
so to do, he ought to have been held hable, even if 
there was not gross neghgence. The Court, how- 
ever, put the case upon the true ground of a general 
mandate, where there is no special undertaking for 
skill. Mr. Justice Heath there said, " the defendant 
was not guilty either of gross negligence or &aud. He 
acted bond fide. If a man ^plies to a surgeon to 
attend him in a disorder for a reward, and the sui^eon 
treats him improperly, there is gross neghgence, and 
the surgeon is hable to an action. The surgeon would 
also be liable for such negligence, if he imdertook 
gratis to attend a sick person, because his situation 
implies skill in surgery. But if the patient ^plies to 
a man of a different employment, or occupation, for his 
gratuitous assistance, who either does not exert all his 
skill, or administers improper remedies tothebestof 
his ability , such person is not liable. It w^ild be at- 
tended with injurious consequences, if a gratuitous 
undertaking of this sort should subject the person, who 
made it, and who acted to tbebest of his knowledge, to 
an action." Mr. Justice Wilson said, " where the un- 
dertaking is gratuitous, and the party has acted boi\& 
jide, it is not consistent either with the spirit or the 
pohcy of the law to make him hable to an action. A 
wrong entry at the custom-house cannot be considered 
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as gross negligence, when, from the variety of laws 
&c, reliance must be placed on the clerks in the 
office." Lord Loughborough s^d, " I agree with Su* 
William Jones, that where a bailee undertakes to per- 
form a gratuitous act, from which the bailor is alone 
to receive benefit, there the bfulee is only liable for 
gross negUgence. But if a man gratuitously under- 
takes to do a thing to the best of his skill, where lus 
»tuation or profession is such as to imply skQl* an 
omission of that skill is imputable to him as gross neg- 
hgence.' If in this case a ship broker, or clerk in the 
custom-house, had undertaken to enter the goods, a 
wrong entry would in them be gross neghgence, be- 
cause their situation and employment necessarily imply 
a competent degree of knowledge in making such 
entries. But when an application under the circum- 
stances of this case is made to a general merchant to 
make an entry at the custom-house, such a mistake as 
this is not to be imputed to him as gross negligence." 
So that the whole Court held, that a mandatary was 
not liable, except for gross negligence ; and that an 
express or implied warranty of skill was necessary, 
under such circumstances, to impute to him gross neg- 
ligence. 

^ 181. The doctrine of the case of Sfdells v. Black- 
burne has never been impeached ; and it is inddentally 
confirmed in other analogous cases.* So far as the 
American authorities have gone,' they appear to pro- 

1 See Jones's Bulm. 53,34, 96. 

> See AH(*on v. McbUcth, 1 Stark. R. 337; JBooA *. WSmm, I Bmb. 
& Aid. 59. 

3 StanUm v. BiU, 2 Hawk. N. C. Rep. 146 ; Fatter i. Etstx Bank, 17 
Man. R. 459 ; IVoccy v. Wood, 3 Mason R. 133 \ Tomfikint t. ^ttiiHirjA, 
14 Serg. & Rawle, 275. 
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^ ceed on the aame principles, and to deem the mandatary, 
like the depositary, liable only for gross negligence.* 

^ 182. Dr. Paley, in his treatise on Moral Philosophy, 
has, with his usual practical good sense, put the case of 
mandates upon a reasonable ground. "Whoever" 
(says he) " undertakes another man's business, makes 
it his own, that is, promises to employ upon it the 
same care, attention, and diUgence, that be would do, 
if actually bis own ; for he knows, that the business 
is committed to him with that expectation. And he 
promises no' more than this.*" According to Mr. 
Bell, the Scottish law makes the mandatary responsible 
only for his actual misfesances [intromissions], and 
for such diligence as he employs in his own affairs.* 

^ 183. Primd facte, in cases of a general mandate, 
the fact, that the party did the work on the bailment 
with the same care, that he did the work on like goods 
of his own, would repel the imputation of any negli- 
gence.* But, without doubt, the presumption may be 
overcome by proofs of actual negligence,* or c£ con- 
duct, which though apphed to his own goods, as well 
as those bailed, would be deemed negligent in bailees 
without hire of ordinary prudence.* 

§ 184. Sir Willifun Jones has put a case, aptly illus- 
trating the former position.* " If Stephen desire Philip to 

1 Paley'a Moral Phil. B. 3, P. 1, ch. IS. > 1 B«ll's Com. 481. 

) Lam V. OaXon, 3 hi. Rajm. 655 ; £eWe v. BromniU, Willes ISI. 
4 Aoott T. WUmm, I B. & Aid. 59. 

s Tniy V. IFood, S Uuon'a K. 133 ; 1 Brown, Civ. Law, 383, uota. 
> Jones's Bailm. 6S. 



* Mr. Chancellor Kent, in his Commentuiet, bu adopted the text of 
fiir William Jones on this subject But the iGasonableneai of the die- 
tinctioa does net seem to have undergone any deliberate examination bjr 
hie leaned mind. 
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carry a diamond ring &om Bristol to a person in Lon- 
don, and he put it with bank notes of his own into alet- 
ter case, out of which it is stolen at an inn, or seized 
by a robber on the road, Philip shall not be answerable 
for it, although a very careful, or perhaps a commonly 
prudent man would hare kept it in his purse at the inn, 
and have concealed it somewhere in the carriage. But 
if he were to secrete his own notes with peculiar vigi- 
lance, and either leave the diamond in an open room, or 
wear it on his finger in the chaise, he would be boundj 
in case of a loss by stealth or robbery, to restore the 
value of it to Stephen." The case of a robbery may 
perhaps admit of some quahfication ; for if the robbe- 
ry were by force, and if every thing found on PhiUp's 
person, including his purse, were stolen, then if 
the exposure of the ring did not afford any additional 
temptation, nor aid the loss, it might perhaps be 
thought, that the bailee ou.\fno be excused.^ 

§ 185. The other position is illustrated by a case, 
which has passed into actual judgment.* A undertook, 
gratmtously, to carry two parcels of doubloons for B, 
from New York to Boston, in a steara-boat, by the way 
of Providence. A, in the evening, (the boat being to 
sail early in the morning,) put both bags of doubloons, 
one being within the other, into his valise with money 
of his own, and carried it on board the steam-boat, and 
put it into a birth in an open cabin, although notice was 
given to him by the steward, that they would be safer in 
the bar-room of the boat. A went away in the evening 
and returned late, and slept in another cabin, leaving 
his valise, where he had put it. The next m(MDing, 



I See 1 Brown, Civ. Law 383, note 73. 
* Ihutyy. Woed.SMMoa'MR.lSSl. 
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just as the boat was leaving the wbart, he discovered, 
on opening his valise, that one bag was gone ; and he 
gave an immediate alarm, and run up from the cabin, 
leaving the vahse open there with the remaning bag, 
his intention being to stop the boat He was i^sent 
for a minute or two only, and on tus return the other 
bag also was missing. An action being brought 
against him by the bailor for the loss of both bags, Uie 
question was left to the jury, whether there was not 
gross negligence, although the bailee's own money was 
in the same valise. The jury were directed to consid- 
er, whether the party used such diligence, as a gratui- 
tous biulee ought to use \mder such circumstances. 
They found a verdict for the plaintiflF for the first bag 
lost, and for the b^ee for the second. 

^ 186. It scarcely requires to be stated, that the 
degree of care, which a mandatary may be required to 
exert, must be materi^dly affected by the nature and 
value of the goods, and their liability to loss or injury. 
That care and diligence, which woidd be sufficient as 
to goods of small value, or of slight temptation, might 
be wholly unfit for goods of great value, and very liable 
to loss and injury. In the former case the same acts 
might be deemed slight neglect only, which, m respect 
to the latter, might be justly deemed gross neglect 
Illustrations of tWs rule have already been presented 
in another place. Lord Stowell in the case of The 
Rendsberg, (6 Rob. 142, 155) put a case in point 
"If" (said he) "I send a servant with money to a 
banker, and he carries it with proper care, he would 
not be answerable for the loss, if his pocket were 
picked in the way. But if instead of carrying it in a 
proper manner, and with ordinary caution, he should 
carry it openly in his hand, thereby exposing valuable 
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property, so as to invite the snatch of any person he 
might meet in the crowded population of this town, he 
would be liable, because he would be guilty of the 
negligentia malitiosa, in doing that, from which the law 
must infer, that he intended the event, which has 
actually taken place." Perhaps the best general test 
is to consider, whether the mandatary has omitted that 
care, which bailees without hire, or other mandataries 
of common prudence, are accustomed to take of prop- 
erty of the like description.' 

^ 187. It may not be unfit at the close of this dis- 
cussion on the point of the mandatary's responsibility 
for gross negligence only again to remark, that the 
Scottish law has deserted the Roman doctrine on this 
subject, and holds the mandatary hable only for actual 
intromissions, or for such dihgence, as he employs in 
his own affairs.* 

^ 188. The rule in respect to the mandatary's lia- 
bility apphes only- to cases, where, he is in the actual 
performance of some act or duty, entrusted to him in 
regard to the property. For if he violates his trust by 
a misuser of the property, or does any other act incon- 
sistent with his contract, or in fraud of it, he will be 
clearly liable for all losses and injuries resulting there- 
fitim. He is not bound to suggest wise precautions 
against accident or loss ; but he is not at liberty to ex- 
pose the property to injury or loss by hazards incon- 
sistent with his duty.^ And in cases of misuser, 
especially such, as might amount to evidence of a con- 
version, it may perhaps be true, that every subsequent 



1 Traqi v. Wood, 3 Uaxon't E. 138. 
> Grakine'a Iiml B. 3, tit 3, § 36 ; I Ball'a Comm. 481. 
3 Jonea on Bailm. 101, 114, 115, 116. 
18 
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loss and injury, whether by accident or otherwise, 
would be at the risk of the mandatary.^ This is 
certainly the rule of the civil law ; and it has been m- 
corporated into many, perhaps into all the systems of 
foreign law derived from it.' 

§ 189. There is a class of mandates arising in the 
civU law, which does not seem to have any place' in 
our law, at least not under the same s^pellation. Tbb 
class arises under what is called the ^ia$i contract of 
JVegotiorum gestorum, where a party spontaneously, 
and without the knowledge or consent of the owner, 
intermeddles with his property, as to do work, or to 
carry it to another place, &,c. In cases of this swl, 
as he acts wholly without authority, there can, strictly 
speaking, be no contract ; but the civil law nuses a 
qwm mandate by implication for the benefit of the 
owner in many of such cases.' Nor is an impUcation 
of this sort wholly unknown to the common law, 
where there has be^ a subsequent ratification of acts 
of this sort by the owner; and sometimes, where unau- 
thorized acts are done, positive presumptions are made 
by law for the benefit of particular parlies. Thus, if 
a person enters upon a mmor's lands, and takes the 
profits, the law will oblige him to account to the minor 
for the profits, as his bailifi*, in many cases.' Whoever 
wishes for more exact information upon this title of the 
dvil law {mgotiorma gestorum), will find it treated 

1 De JbOenere v. Fuller, 1 So. Car. Const. R. 121 ; Ulmtr t. Ultnar, 
a Nott &■ McCord, 489; CaUin ». Bdi,4 Camp. 183 ; S Kent Com. 481. 

" Pothief, Contrat de Mandat, ch. 3, art. 3, $ 1, a. 51 ; Erskine'a 
IneL B. 3, Ut.3, § 37; Hetlio Repert Hand&t, $3; Pothier, Pand. lab. 
17, lit. 1, P. a, 5 I, art, 3, 88, 29 ; VinD. ad Inst 1. 3, tit. 27, 8. 

a Pothier, Appx. NegoL Gest. Handat, n. 167, &.c. 

1 Dane Abr. cb. B, art. 3, j 10 ; 1 Bac. Abr. Account ; 1 G<»u. Dig. 
Accompt, A 3. 
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with uncommon fulness and accuracy by the learning 
of Potluer. But it is so remote from the jurisprudence 
of the common law, that it does not seem important to 
review it in this place with its rarious distinctions. 

^ 190. There is a case, which has undergone decis- 
ion in our law, which approaches very near to that 
of negotiorum gestorum. A master of a ship had gratu- 
itously taken chaise of and received on board of his 
vess^ a box, containing doubloons and other valuables, 
belonging to a passenger, who was to have worked 
bis passage, but was accidentally left behind. During 
the voyage the master opened Ae box in the presence 
of the passengers, to ascert^n its contents, and wheth- 
er there were contraband goods in it ; and he took out 
the contents and lodged them in a bag in his own chest 
in his cabin, where his own valuables were kept Af- 
ter his arrival in port, the bag was missing. . The mas- 
ter was held respon^ble for the loss on th^ ground, 
that he had imposed upon himself the duty of carefully 
guarding ag^nst all perils, to which the property 
was exposed by means of the alteration in the 
place of custody, although, as a bailee without hire, he 
ought not otherwise have been bound to take more 
thui a prudent care of them ; and that he had been 
guilty of negtigence in guarding the goods.* 

^191. We come, in the next place, to the implied 
obligation of the mandatary to render an account. 
And here the common law and the civil law recognise 
the same doctrine, and proceed pari passu. The man- 
datary is bound to render to the mandator upon re- 
quest a fiill account of his proceedings ; to show, that 
die trust has been duly performed ; or, if not perform- 

1 AUtonv. MaeMoth, 1 SUrk. R. 337 [188.} 
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ed, (o offer a justificatioD or legal excuse for the non- 
performance. If the property is to be restored to the 
bailor after the work is done, then such restitution is 
included in the mandatary's duties. If by his fraud, or 
gross negUgence, or misuser, the mandatary has made 
himself hable in damages, he must pay these damages. 
Of course the form and mode, in which the remedies 
of the bailor are to be enforced, in case of noncompli- 
ance by the mandatary, depend upon the municipal 
law of the particular country. In the civil law and the 
foreign law derived from it, the remedy would ordina- 
rily be actio mandati directa, which is one of the nomi- 
nate forms of that law.' In the common law it would 
be either an action founded on the contract, as an 
action of assumpsit, or founded on tort, as an action on 
the case for misfesance, or negligence, or conversion. 

^ 192. It has been asked, whether the mandatary 
can recoup or set off in damages the benefits, which the 
mandator has received on one mandate, against the' 
losses he has sustained on another. Fothier de- 
ddes the question in the same manner, that it is 
presumed the common law would decide it, that he 
cannoL' But if, upon the same mandate of goods, a 
part be injured, and extraordinary profit be made upon 
the rest by extraordinary diligence, it might deserve 
consideration, whether the damage should exceed, 
what, upon an average of the whole, might be deemed 
the f^ profit, which would have accrued by the man- 
datary's using ordinary care and diligence. 

^ 193. Of course, in rendering an accoimt, the man- 
datary is entitled to deduct and receive an allowance 
for all expenses and charges, to which he has been 

I PDthier,ContntdeMandst,ch.3,an.4,D.6l-66.' 
a Id.ch.S,>rt.3, § I.n.Sd. 
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necessarily subjected in performing the trust. But the 
consideration of this will fall more properly under 
another head. 

§ 194. In making restitution of the property bailed, 
when that constitutes a part of the trust, the mandatary 
is not only bound to restore the thing specially, but 
the increment, earnings, and gains, derived from it. If 
animals are to be restored, their young also belong to 
the bailor. If gold or silver has been delivered to be 
made interest of, and to be specifically returned, the 
interest is to be accounted for, as well as the principal. 
If a vehicle has been dehvered to be let for hire, the 
mandatary must account for the hire earned, as well as 
for the vehicle.^ These principles are found in the 
civil law, and seem of genend applicability in the com- 
mon law. 

^ 195. If there are joint mandataries, each is respon- 
sible for the whole in soUdo. If there are joint man- 
dators, the account must be rendered to them jomtly. 
But these are points of pleading and practice in the 
conlraon law, and more properly belong to a general 
treatise on parties, than to one on a single branch of 
contracts.* 

^ 196. Wecomenext to the consideration of the obli- 
gation of the mandator, arising from the contract of man- 
date. And here little more remtuns, than to state the 
doctrines of the civil and continental law,thecommon law 
having, as yet, furnished no decisions, which go to the 
point. What is here stated can, therefore, be relied on 
only, as the reasoning of learned minds on a similar sub- 

1 Pothier, Contrat de Mandat, ch. 2, art. 3, § 2, n. 58, 59. 

^ Jones's BDJlm. 51, 53 ; Fotbicr, Contrat de Mandat, cb. 2, art. 4, 
ii.63i DomBt,B. l,tit.]3, 5 2,n. 5; Pothier, P«nd. Ub. 17, tit 1, P. 2, 
art. 1, S a, n. 24 ; Erak. Inrt. B. 3, Ut. 3, j 34. 
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ject, which, in the absence of all positive adjudications, 
may not be unfit to be submitted to the consideration of 
the professors of the common law. The mandator, 
then, contracts to reimburse the mandatary for all 
expenses and charges reasonably incurred Id the exe- 
cution of the trust ; and also in respect to all contracts, 
which atise incidentally in the proper discharge of his 
duty. This is called in the civil law obligatio mandati 
contrariOy because it is reciprocal, and incidental to that 
of the mandatary, which is obligatio rmmtUUi director 
§ 197. First, in relation to expenses. It is obvious, 
that if the bsdlor contemplates any tlung to be done on 
his goods, by wluch the mandatary must or may incur 
expenses, he is bound to reimburse him ; for it can 
never be presumed, that a gratuitous trust is designed 
to be a burden on the party. Thus, if a party requests 
a friend to receive his goods, and enter them at the 
cu6t<Hn-house, and pay the duties thereon, an implied 
obligation arises to reimburse the amount of duties, and 
other mcidental expenses and charges upon the entry. 
If a party requests a tiriend to carry goods for him in a 
stage-coach to another town, for which goods carriage- 
hire is usually ptdd, a like duty to pay the bill is pre- 
sumed. And even if the expenses should exceed 
what the owner himself would have p^d, still if they 
are such, as were reasonably incurred, he is liable 
therefor ; and under particul^ circumstances he may 
also be compellable to pay interest thereon.* And it will 
make no difference, that the mandator has not derived 
the expected benefit from the execution of the trus^ 



1 Potbier, Coutrat do Handat, ch. 3, art 1, H> i^ <^> art- 3, d. 82. 

■ Donat, a 1, tit 15, § 2, L 3, 3; Dig. Lib. 17, tit. 1, L 10, ^ 9, 
l.Sl7,h4,l.l%^9; Pothier, Contrat de Muidat, ch. 3, § 1, wt. 1, ^ 1, 
n. ee, 5 3, n. 78, 79. 
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if it be not occasioned by the default of the mandatary.* 
It follows of course ii*om what has been sfud, that if ihe 
expenses be unnecessary or extravagant, or arise from 
the gross negligence or fraud of the mandatary, they 
are not reimbursable.* 

§ 198. Secondly, as to indemnity for incidental con- 
tracts made by the mandatary. This is obviously 
founded on the same general principles of justice, and 
the presumed intention of the parties, as the reun- 
bursement of expenses. If A requests B to take a 
package of goods with him gratuitously in a ship, in 
which B is bound from Liverpool to Boston, and B 
engages with the master to pay the freight thereof, 
A is bound to indemnify B for entering into the contract. 
So, if B in the same case gives a bond at the custom- 
house for the duties. So, if A requests B to carry his 
chjuse to Boston, and procure it to be repjured there 
by some proper artisan, and B contracts to pay the 
repairs, A is bound to indemnify him. But in all such 
cases the contract must be reasonably and properly 
entered into by the mandatary ; and no presumption 
must arise from the drcumstances, that no indemnity is 
expected or intended between the parties. For the 
parties are at liberty to waive such compensation, or 
to decline entering into a stipulation of indemnity. If 
a father says to his son, I will take your chaise to 
Boston, and have it repaired at my own expense, no 
contract to indemnify the father arises. But if the 
right to compensation or indemnity exists, then it is not 
material, that by some accident the mandator has not 

1 DomU, B. 1, tit. ]5,§!9, I. 2; Cod. Lib. 4, tit 3S, 1. 4 ; Cod. Civ. art. 
1999. 

3 I>omat,B.l, tit 15,^3,1.2; Pothier.Contnt deHandat, cb. 3, $ 1, 
uLl, i 3,0.3,78, 7». 
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derired tbe proper benefit ; as if bis cbaiae is burnt up 
before it is returned to him.* 

^■199. It follows from the like considerations, that 
all contracts made with third persons by the mandata- 
ry, in the execution of his agency, and within the scope 
of his authority, are binding upon the bailor, and must 
be fulfilled by him, when he is made a contracting 
party. Pothier has under this head discussed many 
questions as to the extent, scope, and hmits of the 
agency, and how far the acts of the agent bind tbe 
bailor.* But discussions of this nature more properly 
iail, in , our law, under the head of agency generally, 
than under the particular contract of bailment. 

§ 200. Thirdly. Another question is, how far the 
bailor is bound to indemnify the mandatary for any 
' losses or injuries sustained by him in the execution of 
the trust. Now upon this subject the civil and foreign 
law contain some very nice distinctions. The general 
rule seems to be, that the bailor is bound to indemnify 
the mandatary against all losses and injuries, the cause 
of which can be direcUy traced to the execution of the 
mandate ; but not for losses and injuries, of which the 
mandate was the occasion. Thus, in the civil law 
it is siud, that if A is plundered by a slave, whom he 
has been requested by B to buy and bring to him, B 
is responsible for the loss, although he was ignorant, 
that the slave was a thief, if the loss was not occasioned 
by any default of the mandatary.' Pothier says, that 
the distinction between the caiise and the occasion of 



1 Pothier, Contiat de Mandnt, ch. 3, Ui ■«■ 2. "■ 80, 81 ; Dig. Lib. 

17, tit 1, 1. 45. 
■ Potliier, Contnit de Mandat, ch. 3, | 1, S, r. 90- lOft 
> Dig. Lib. 47, tit 3, 1. 61, § 5 ; Potbier, Contrat de Hudat, ch. 3, 

jl,Mtl, |2,n.75. 
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a loss is most important to be attended to ; and he 
puts several cases to illustrate it. Some of these cases 
iiirnish matter of much nice and curious reasoning ; 
and deserve the attention of critical jurists. But it 
wiU be sufficient to illustrate his meaning by a few 
obvious cases. If A undertakes to carry money gra- 
tuitously for B to another place, and the journey iS 
undertaken wholly on B's account, and A is robbed of 
his own money, as well as of B'3, on the journey, there 
the loss must be borne by B, for the mandate is the 
cause of the loss. So, if A were going the same jour- 
ney' by another road less infested by robbers, and he 
takes a particular road solely for B's accommodation, 
there B must bear the loss. But if A were making 
the same journey on hia own account, or were bound 
to the same place, and there was no choice of roads, 
there the loss must be borne by A ; for there it is not 
the cause, but the occasion of the loss. So in a case 
of shipwreck,if it happens in the passageofariver, which 
the mandatary is accustomed to make on his own 
business, there it cannot be ssid, that the execution of 
the mandate, with which he is entrusted at the same 
time, is the cause of the loss, which is sustained by the 
•hipwreck. It is but the occasion. " Hoc casibus im- 
putari oportet" But if the toss happens in the course 
of a navigation, to the risk of which the mandatary is 
solely exposed in the esecution of the trust, and to 
which he would not otherwise be exposed, there the 
mandate is to be considered the cause of the loss. 
But even m such cases those losses only are to be 
repaid, which are of goods or tWngs indispensable for 
the voyage or journey, and not such as are carried for 
the mere pleasure or profit of the mandatary.* 

1 Pothier, Contrat de Uaiidat, ch, 3, § 1, %n. I, i 2, n. 75,76,77 \ 
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§201. How &r any of these doctrines are, orwould 
be adopted into our law, cannot be satisfactorily an- 
swered by adjudged cases; for none caa be found. 
Doctor Paley has, however, discussed the point ; and 
it seems fit, in the absence of all authorities, to lay 
before the reader the opinion of this eminent divme. 
" The agent " (says he) " may be a sufferer in his own 
person or property by the busmess he undertakes. 
As where one goes a journey for another, and lames 
his horse, or is hurt himself by a fall on the road ; can 
the agent in such case claim a compensation for the 
misfortune 1 Unless the same be provided for by 
express stipulation, the agent is not entitled to any 
compensation from his employer on that account. For 
where the danger is not foreseen, there can be no 
reason to believe, that the employer engaged to in- 
demnify the agent against it Still less, where it is 
foreseen ; for whoever knowingly undertakes a danger- 
ous employment, in common construction takes upon 
himself the danger and the consequences. As where 
a fireman undertakes for a reward to rescue a box of 
writings from the flames, or a saUor to bring off a pas- 
senger fh>m a ship in a storm." * In such a case, how- 
ever, one would incline to say with Pothier, that if 
there is no legal obligation to indemnify, there is a 
strong moral claim upon the party tixim propriety and 
humanity to do so.* 

^ 202. We next come to the inqiury, in what 
manner the contract of mandate may be dissolved. 
(1.) And in the first plac^ it may at the common law 

1 Domat, B. 1, tit IS, (3, 1. 6 ; Cod. Civ. B. 3, tit 13, ut. 300a See 
also Heinec. Puid. Lib. 17, § 334. 

1 Pftley'a Honl PhiL B. 3, P. 1, di. 12. 

■ PotbivT, CoDtnt de M&ndat, eh.3, ^ 1, axt i, i 3, n. 7$. 
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be dissolved by the maodataiy at any time, before 
he has entered upon its execution ; though the rule 
of the civil and foreign law is, (as we h^ve seen,) 
under some circumstances, different. But in this case, 
as indeed in all others, where the contract is dissolved 
before the act is done, which the parties intended, the 
property bailed is to be restored to the mandator.* 
(2.) In the second place it is, or may be dissolved by 
the death of the mandatary ; for being founded in per- 
sonal confidence, it is not presumed to pa&s to his 
representatives, unless there is ^ome special stipulation 
to that effect. But this principally applies to cases, 
where the mandate remains wholly unexecuted ; for if 
it be in part executed, there may, in some cases, arise 
a personal obligation on the part of the representatives 
to complete it.' -As, for example, if A has bought 
books for B at his request to be sent to B at Washing- 
ton, ^id the books are bought, and before they are 
sent to Washington A dies, the representative of A is 
bound to send them on. At least, such is the doctrine 
of the civil and foreign law.* If there are joint manda- 
taries, the death of one of them dissolves the contract 
as to all, according to the French law.' At the com- 
mon law the rule would be the same, whenever the 
trust was of a nature, which required the united ad- 
vice, confidence, and skill of alt, and might therefore be 
deemed a joint personal trust to all. The general rule 
of the common taw is, that an authority to two cannot 
be executed except by both, and if one refuse, or die, 
the authority is gone ; for in such cases the authority 

1 See also Pothier, Contnt de Hudat, ch. 2; art. 1, n. 38 - 46. 

a Kent Com. 504, M- 

> Pothier, Contnt de Htndat, ch. 4, $ 1, n. 101. 
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is construed strictly. Therefore, generally, an autbur- 
ity given to A, B, and G to sell a thing, is gone by the 
death of either of them.' But, suppose goods are sent 
to a partnership at Boston to be by them sent to New 
Orieans, and they gratuitously undertake to forward 
them, and then one of the partners dies ; is the mandate 
at an end, it being an act in its own nature requiring 
no peculiar personal confidence or skill? Suppose 
goods sent to a partnership to sell gratis, and one 
partner dies ; is the power to sell necessarily gone, or 
may it be construed, by impUcation, to survive 1 These 
questions are put merely for consideration ; as they do 
not appear to have been decided by any direct author- 
ity.' 

^ 203. The death of the mandator, in l&e manner, 
puts an end to the contract ;- the rule of the commoo 
law being, on this point, coincident with that of the 
civil law, mandatum, re integrd morte domini finiUtr^ 
And in like manner, if a power of substitution be al- 
lowed by the original mandate, the substitution ceases 
with the death of the mandatary, who made it, tmless, 
indeed, the nature of the substitution provided for be 
such, that the substitute becomes the direct agent of 
the mandator, in lieu of the mandatary.' 

^ 204. But, although an unexecuted mandate ceases 
with the death of the mandator ; yet if it is executed 
in part at that tune, it is biodiDg to that extent, and his 
representatives must indemnify the mandatary^ And 

1 See. Co Litt. 113 i; Id. 181 6; Com. Dig. Attorney, C. S; Bus. 
Abr. Authority, C ; S Ecnt'a Com. 504. 

a See 3 Kent's Com. 404,505,507; FTeU* t. Som, 7 Taunt R.40a 

■ Cod.Ub.4, tit. :U, 1.15; ifunJ V. fioiUBinnicre'* .MnV, 3 Mmou R. 
d43 ; 8 Wheaton R. 174 ; 3 Kent's Com. 507 ;. 1 DoiMt, B. 1, tiC 15, 
t 4, n. 6, 7, 6 ; Pothier, Contnt de Muld■^ ch. 4, $ :i, d. lua 

« Potiuor, Contnt de Uudat, cb. 4, j 3, n. 105. 
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the civil law goes iarther, and provides, that if the man- 
datary in good iaith acts after the death of the manda- 
tor, and in ignorance of that &ct, his acts are binding 
upon the representatives of the mandator.' And if the 
mandate be of a nature admitting of no delay, the 
- mandatary may, in order to prevent a positive loss or 
injury, even with a knowledge of the death of the man- 
datcM", proceed to execute it, if there be no time to give 
notice to his representatives to act,* As, if finit is 
ordered to be sold in a foreign port, and it would perish 
before the proper orders from the administrators could 
be obtained, the mandatary would be justified in 
making a sale. In such a case the common law may 
not, perhaps, differ ; since factors are not obliged to 
sell goods in the name of their fmncipal, as mere 
agents ; but are clothed with an implied authority to 
sell them in thar own names, as persons have a gen- 
eral right of disposal* 

^ 206. The common law, however, is in many 
respects different from the civU law on this subject ; 
for, although by that law an authority coupled with an 
interest in the thing may survive ; yet a mere naked 
power or authority dies with the party giving iL And 
there is no exception, even though the mandatary is 
ignorant of the death of the party.* This seems to be 
a very rigid rule ; but it flows naturally from the 
doctrine, that the power to be executed can exist only 
while the party, in whose name it is to be done, is in 

1 Potbier, Mandat, cb. 4, § 2, n. 106; Dig. Lib. 17, tit I, L 38,158; 
IDoinat, B. I, tit 15, $4, »- 7; Cod. Civ. art. 2008. 

> Potbier, Hudat, cb. 4, j 3, n. 107. 

ilbid. 

* 3 Kent's Cooi. 507; 6 EartR. 356; Hutd v. Rounumitn'i Mmfr, 
3 Maaon R. 344 ; 8 Wheat R. 174; Willaa, 101, 103; 3 Tez. & 
Beun.51; S Eap. R. 118. 
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existence. A dead man can do no act Whether the 
civil law has not introduced a more equitable principle, 
is a point lairly open for consideradon, and upon which 
much reasoning may be urged on both sides. 

^ 206. In the third place, the contract of mandate 
may be dissolved by a change of the state of the par- ' 
ties. As, if either party, being a female, marries be- 
fore the execution of the mandate ; or becomes insane ; 
or Don compos mentis ; or is put under guardianship. 
Pothier puts the case only of the marriage of the man- 
dator. But the same rule would seem, ordinarily, to 
apply to the marri2ige of the mandatary, s^ice-ber hus- 
band's rights may be affected by her conduct The 
civil law treats all these supervening disabilities as good 
causes of dissolution, subject, however, to the same 
exceptions, as it recognises in cases of death.' The 
common law, in like manner, deems the marriage of a 
woman to be a revocation of the antecedent authorides 
conferred by her on other persons ; for her acts may 
be to the prejudice of the husband's rights." But it 
does not appear to have engrafted the same exceptions 
upon the rule, as the civil. law. 

^ 207. The contract of mandate may also cease by 
a revocation of the authority, either by operation of 
law, or by the act of the mandator. It ceases by ope- 
ration of law, when the power of the mandator ceases 
over the subject matter. As, if he be a guardian, it 
ceases, as to his ward's property, by the tennination of 
the guardianship.' So, if he sells the property, it ceas- 

1 Pothier, Mandat, ch. 4, § 3, 
• 3 Roper, Husb. & Wife, I 
Feme, B; 2 Kent Com. 506. 
3 Fothior, Mandat, ch. 4, § 4, n. 112. 
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es upon the sale, if it is made known to the manda- 
tary.' 

^ 208. By the civil law the contract of mandate also 
ceases by the revocation of the authority by the man- 
dator himself. In general, every mandator may revoke 
a mere authority at his own will. "Extinctum est 
mandatum finit^ voluntate."* And this revocation 
may be imphed or express. The former is quite as 
effectual as the latter, if it be clearly manifested. As 
if a mandator appoints another person to do the same 
act, this is an implied revocation,' So an authority to 
act, during the absence of a party, is revoked by impli- 
cation by his return, although it is not expressly limited 
to such return by its terms, if the intention be clear.* 
But, in such cases, the revocation is not complete xmtil 
notice is given to the mandatary, whose acts still bind 
until such notice.* But, if the mandate is pardy exe- 
cuted at the time, to that extent it is obligatory. Nay, 
by the civil law in such ci.se, the mandatary may, not- 
wittistanding the revocation, go on to do whatever ne- 
cessarily follows from the antecedent part of the exe- 
cution.* 

^ 209. The common law, m many of these respects, 
coincides with the civO law. In general, die party giv- 
ing an authority is entiUed to revoke it. But if it Is 
given as a part of a security, as if a letter of attorney is 
given to collect a debt^ as a security for money advanc- 

> 7 V«. jr. 876. 

> Dig. Lib. 17, tit 1, L '13, $ 16; Cod. Nip. B. % tit 13, art. 9008 to 
SOOS. 

1 6 Pick. R. 198. 

* PoUiier, Handat, ch. 4, j 5, D. 115 to 119. 

Id. 4 120; SaU M. FUU,S T.R. 215; WMKe'aR. 126; SBma.R. 
316 ; Cod. Nap. ait 9D05. 

• Ibid. U&l i 3 Kent Com. 505, 506. 
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ed, it is irreTOcable by the party, although revoked by 
\as death.' 

§ 210. In cases of bailmest, where the thing is to be 
dehTered to a third person, if the latter has no interest 
in it, the bailor may revoke the bailment at any time.' 
And whenever a revocation takes place by the act of 
the party^ it suspends, by the common law, aU future 
operations of the mandatary, under the power previ- 
ously confided to him. 

^211. Bankruptcy of the mandator, also, generally 
operates as a revocation of the authority of the manda- 
tary, by thecommon, as well as by the civil law.* And 
bankruptcy of the mandatary is, in like manner, a revo- 
cation by the civil law.* * 

^212. There still remain a few points to be con- 
sidered before we close the subject of mandates. One 
is, upon whom the burthen of proof lies in cases, where 
the bEulor sues the mandatary on the ground of gross 
negligence. In respect to different sorts of bailees, 
different rules seem to be adopted by the common law 
on this point.* The present remarks will, therefore, be 
confined to the case of mandataries. 



1 Hunt V. Ibwmanitn't Jtdm'r, 2 Mtson R. 343 ; 6 Wheat. 174 ; 3 
E>p. R. 565 ; 7 Vox. 36 ) 3Vez.&B. 51; 1 Surb. Jl. 131 ; 4 Cnrnp. R. 
379. 

I 1 Dtne'a Abr. ch. 17, art 4, $ 10. 

* MtrrtilY.Fi»rutar,4TwDLSH; Parktr t. Smith, 16 East, 383; 
S Kent Com. 506. 

4 Potbier, Huidat, ch. 4, { 5, n. 120. 

* Jonei'i Bailm. 96, 96 ; BmntU t. SiuOes, 6 T. R. 376, per Buller I. ; 
FinutoM T. SnuiU, 1 tltp. R. 316; 3 Munf. R. 339; 4 Bidd. 137; (t 
lohiw,R.I60; Harru t. PncAtMiM^, 3 Taunt 364 ; 5 Bun. & Cre^ 333 ; 
1T.R,33; PIatty.AfUanf,7CoireDR.4d7&500,iioto;38ilk.355. 

* Tbo Scotch law, on the whole nibjeet orreToeatioo*, Beemi a men 
truMfipt ftoro Uie civil Uw. fkAkine'e InM. B. 3, tit S^ j 40. 
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^ 213. It may be proper to remarit, that something 
may depend on the fonn of the action, and upon the 
posture of the evidence at the trial, as well as the stage 
of the cause, at -which the question arises. It may pos- 
sibly be different, where & prima facie case, to support 
an action of trover, is made out at the trial, from what 
it would be in an action of assumpsit, or an action of 
the case founded on negligence. In the latter actions, 
the plaintiff must make out his case prima fade, as he 
charges it; in the former, he may rely on an apparent 
conversion, or a demand and refusal of the property, 
and thus put the other side on the defence. But, 
waiving all considerations of this sort, it seems a gene- 
ral principle of the common law, that every person is 
to be presumed to do his duty, until the contrary is 
established; and on this account, in many cases, Ihe 
burthen is oa tlie plmntiff to negative this presumption 
by appropriate proofs.' How far this principle ought 
to govern in cases of bailment generally, deserves con- 
sideration. That gross negligence by a gratuitous 
biulee is a very reprehensible neglect of duty, will 
scarcely be doubted. And it was accordingly deemed 
infamous in the Roman law.* Under such circumstan- 
ces, it may not be thought unreasonable, that the bur- 
then of proof of such negUgence should be thrown on 
the plaintiff. 

^214. A case of a somewhat anomalous character 
was once put by Lord EUenborough, and deserves 
notice in this place. Suppose a chattel, as a boat, 
belonging to another person, be taken to do an act of 
charity, (a* to eactinguish a fire,) or to do an act of 



1 imtiamt V. Eatt India Cimp% 3 Eut R. 192. 

> JoDM'l Bulm. 09; Potbiar, Maadat, ch. 3, § 3, an. 4, n. A& 
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kindness to the party, who is the owner of it,, (as to 
save his other property from the flames,) and an injury 
or loss happens to the thmg, uniutentionaUy, in the use 
of it for this purpose ; how far would the party be re- 
sponsible to the owner for such loss or injury? Lord 
ElJenborough was of opinion, that he would not be re- 
sponsible in any manner for it.' 

§ 215. There are certain exceptions usually enume- 
rated under the head of Mandates, in which the re- 
sponsibility of the biulee for neglect is difierent from 
that, which is ordinarily impUed by law. Such are the 
cases of a special contract or engi^emeut ; an offi- , 
cious voluntary offer by the mandatary ; or an interest 
accruing to both parties from the particular bailment' 
These cases do not, however, properly constitute ex- 
ceptions from the general law, but they rather furnish 
grounds for excluding its operation; and what has been 
already said respecting them, under the head of De- 
posits, applies with equal force here, and need not be 
repeated. 

^ 216. A case, falUng practically under the last class 
of exceptions, deserves attention. A conversation took 
place between A and B relative to the purchase of a 
slave of A by B ; and it was agreed between them, that 
B should have the slave for a particular price, if on trial 
and keeping him he liked him. B accordingly received 
the slave, and suffered him to go to a neighbouring 
village the same evening, when the slave ran away. 
The question was, whether this permission, on the part 
of the bailee, was such a neghgence, as rendered him 
liable to the bailor. The Court thought, that it was 



1 DrakeY. Shorter, 4 Eap.R. 11 
> Jones's Bailm. 63. 
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not, any more than it would have been to suiFer him to 
go on an errand for the bailee.' This case seems one 
of mutual interest, rather than one of gratuitous bail- 
ment. 

^ 217. But, suppose a slave should be put into the 
custody of a friend, to be carried in a vessel from One 
port to another, and he should run away during the 
voyage ; would the friend be responsible, unless there 
had been gross negligence on his part, even if he did 
not take, as he might have done, greater precautions to 
prevent his escape ? Looking to the analogy furnished 
by other cases, it would probably be held, that he would 
not be responsible for the loss.* 

§ 218. Here end these commentaries on the subject 
of Mandates, a contract, on which. Sir WilUam Jones 
has remarked, actions are very uncommon, for a reason 
not extremely flattering to human nature; because it is 
very uncommon to undertake any office of trouble 
without compensation.' Perhaps a lai^e survey of 
human life might have furnished a more charitable in- 
terpretation of this absence of htigation ; first, because 
from the great facilities of a wide and cheap intercourse 
in modem times, there is the less reason to burthen 
friends with the execution of such trusts ; and second- 
ly, because in cases of loss there is an extreme reluc- 
tance, on the part of bailors, to make their friends the 
victims of a meritorious, though it may be, a negligent 
kindness. 

1 Dt Ihndear v. ShoUmUrk, 3 Johns. R. 1 70. 
s BcMWy V. .Bur*, S Whe&L R. 100. 
) Jonea's Bulm. 57. 



by Google 



166 ON GRATUITOdS LOANS. [CH. IV. 

CHAPTER IV. 

ON GRATUITOUS LOANS. 

^ 219. The next class of Bailments to be considered 
is that, -which, in the civil law, is called Comhodatdm, 
and which, for the want of a more appropriate term, 
Sir William Jones has, after the French jurists, called 
a LOAN FOR USE (PrH a Usage), to distinguish it from 
a mutuitm, or loan for consumption.' He defines it to 
be a bailment of a thing for a certain time, to be used 
by the borrower without paying for iu* In the civil 
law it is defined to be a grant of a thing to be used by 
the grantee gratuitously for a limited time, and then to 
be speci&cEilly returned.' 

^ 220. Lord Holt has defined this bailment to be, 
when goods or chattels, that are usefiil, are lent to a 
friend gratis, to be used by him ; and it is called com- 
modatum, he adds, because the thing is to be restored 
in specie.* Mr. Chancellor Kent, with his usual neat- 
ness, defines it to be a bailment or loan of an article for 
a certain iime, to be used by the borrower without 
paying for it.' 

^221. It is unfortunate, that our language has no 
word, which exactly expresses the meaning of the Ro- 
man word; for the term, loan, is often employed to 

1 Jones's Bailm. CA. 
S Jonea'aBailm. 118. 

3 Ayllffe's Ptnd. B. 4, tit. IB, p. 516 ; Ina'. Lib. 3, tit. 15, 4 3; Dig- 
Lib. t;l,til. 6,1. 1, J7,3; Doiimt, B. 1, til. 5,5 l.n.l; Wood's lost B. 3, 
ch. 1, p. 215 ; Hcin. Pand. Lib. 13, tiu H, n. 96. 

4 Coif^t V. Btmnrd, 3 Ld. K&jFm. »0U, ilia 
> 3 Kent Com. 446, 447. 
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Sonify a lending upon interest, or a lending to be re- 
turned in kind.' It would have been welt, if S.r WU- 
liam Jones bad not scrupled to naturalize the name by 
calling it a commodate, (as he has called mandatum a 
mandate,) and thus to have made it as faraihar ta our 
law, as commodate is in the Scottish law to express 
the same contract.* Ayliffe, in his Pandects, has gone 
farther, and tenns the bailor the commodant, and the 
bailee the commodatary,^ thus avoiding those circumlo- 
cutions, which, m the common phraseology of our law, 
have become almost indispensable. 

§ 222. In the subsequent remarks on this subject, 
this contract will be designated by the term " loan," 
and the bulor will be called the lender, and the bailee 
the borrovser, according to the known usage of our 



^ 223. It follows, from the definition abore stated, 
that several things are essential to constitute this con- 
tract First. There must be a thing which is lent; 
and this, according to the civil law, may be either a 
tlung movable, as a horse, or an immovable, as a 
house or land, or goods, or even a thing incorporeal.* 
But m our law, the contract seems confined entirely to 
goods and chattels, or personal property, and not to 
extend to real estate. This is sufficiently apparent 
fi\>m the definition of Lord Holt.^ It must be a thing 
lent, in contradistinction to a thing deposited, or sold, 
or entrusted to another for the purposes of the owner. 

1 Doct St Stad D. 3, cb. .16. 

9 Erekine'a Inst. B. 3, lit 1 . § 20 ; 1 fieil'n Com- 335. 
s Aylifffe'3 Pand. B. 4, tit 16, n 517. 

* Ayliffe's Pand. B. 4, tit. Hi, o. 517; Dig. Lib. 13, tit. 6, 1. 1, j li Po- 
tbier, Prit i UBige.cli. 1, t 3. art. 2, Q. 14 ; Domat, B. I, tit 9, $ I, 

s 3 Ld. a«;iii. 9ia 
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^ 224. Secondly. It must be lent gratuitously ; for 
if any compensation is to be paid in any manner what- 
soever, it falls under another denomination, that of hire.' 
Therefore, if A lends B his oxen for a week, under an 
engagement, that B shall lend A his oxen in return f<nr 
another week, this is not a commodatwn, but a contract 
for hire.' 

^ 226. Thirdly. It must be lent for use, and for the 
use of the borrower. It is not material, whether the use 
be exactly that, which is peculiarly appropriate to the 
thing lent, as a loan of a bed to he on, or a loan of a 
h(»^e to ride. It is equaUy a loan, if the thing is lent 
to the borrower for any other purpose, as to pledge as 
a security on hb own account But it is said in the 
dvil law not to be a loan, if the lender, at the request of 
the borrower, pledges the property to a creditor of the 
borrower, as security for his debt ; for then it is properly 
a mandate.* This, at least in our law, may often turn 
uptut a nice question of evidence, as to the mtent of the 
parties, whether it be to create a loan, or a mandate. 
And the use must be a principal object, and not merely 
acce!«ii*«al ; f*.>r a pawnee, or depositary, may be at 
Ubertv u> use the thing bailed, or even bound so to do, 
it" iuH-<>ssary ft* its due preserration. 

^ tf^t^ U the use be jointly for the benefit of the bor- 
h>» er anil lender, it is no hunger a loan. As if A and 
\\ WY «K>ui lo nuvke a ci>mmon entertainment for their 
tnultttd I'ritnds at their joint expense at B's house, and 
A loinU * sv-n i^e v^" pl«te to B tor the occasion ; it is 
\\\A «HH'il\ a K^»». **"' an innominate contract, where 






»vih.»-K »''v> 4 »-«s*- ill. 1. •«, I. ». 4 a «t S, B- II- 

tViW», t'»« * V'^i-ts ct«. I.* I.W*- !.»■«* D«K- Lib. 13, tit 6, 
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ordinary diligence only is required.' So, if the goods 
are lent for the sole benefit or gratification of the tend- 
er, the borrower will not be liable, except for gross 
neglect, as if a person passionately fond of music, for 
his own gratification at a concert, were to lend his own 
instrument to a player, and it were injured without 
gross negligence or wantonness by the player, he 
would not be liable for the injury ; but if lent for their 
joint benefit and gratification, then he would be bound 
to ordinary diligence at least, and he would be liable 
for ordinary neglect.' 

§ 227. But ihe rights of the borrower are strictly 
confined to the use actually or impliedly agreed to by 
the lender, and cannot be lawfully exceeded.' The 
use may be for a Umited time, or for an indefinite time. 
If it is for an indefinite time, at the pleasure of the 
lender, it would, in the civil law, fall under the denom- 
ination of a precarium, or a bailment at will;' but it 
would, in our law, still remEun a loan. 

§ 228. Fourthly. The property must be lent to he 
specifically returned to the lender at the detennination 
of the bdlment ; and in this respect it difiers fivm a 
mutmim or loan for consumption, where the thing bor- 
rowed, such as com, wine, money, is to be returned m 
kind.' It follows, that a loan can never be of a thing, 

' Jones's BaUm. 72; Ayliflfe's Pand. B. 4, tit 16, n. 517; Kg. Lib. 
13, 1. 6, 18; DoniBt, B. 1, tit 5, $ 1, n. 12; Pothier, Prft a Usage, eh. 3, 
$ 3, art. 2, D. 51. 

■ Jones's BaiJm. 73 ; 1 Dane's Abr. ch. 17, art 2, { S. 

3 Potbier, Pr£t i Usage, ch. 1, § 1, art. I, n. 5. 

* Aylifie'a P&nd. B. 4, Ut 16, n. 516 ; Dig. Lib. 43, tit 36, 1. 1 ; Domat, 
B.I,tit5,i I,n.2. 

" Jones's Bailni. 64 ; Pothier, Pi«t i Vwgo, ch. ], ^ I, art 1, n. 4, art. 
3, n. 10, S 2, art. 2, n. 17, art. 3 ; AyUffe's Pand. B. 4, tit 16. 517 ; 8 
Kent Com. 447; Domat, B. 1, tit 5, M, n. 3 & 6; 1 Dane's Abr. ch. 
17, ait II. 
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which is to be consumed by the use, as if wiae is lent 
to be drunk at a feast, even if no return in kind is m- 
tended, ualess, perhaps, so far as it is not drunk; foras 
to all the rest, it is stricdy a gift. 

§ 229. As to the persons, between whom it may be 
ooDh'acted. Id general, it may be said to arise between 
any persons, who have a legal capacity to contract 
But in respect to idiots, lunatics, and married women, 
it cannot arise, unless, in the latter case, it is with the 
consent of her husband ; in whidi event it binds him, 
but not her. In respect to minors the contract is not 
absolutely void, but it is voidable at his election. The 
contract must also be of a legal nature ; for if it is im- 
moral, or against law, it is utteriy vmd. But on these 
points we need not dwell, since they belong to the law 
of contracts generally. 

^ 230. It is not necessary, that the lender should be 
the absolute proprietor of the thing ; it is sufficient, if he 
have either a qualified or a special property, or a lawful 
possession of it' And though a man cannot generally 
be a borrower of his own goods, so as to bind himself 
by the contract, whether known or unknown to htm at 
the time ; yet, where the lender has a special property 
or a lien on them, he may lend them to tiie general 
owner for a particular use ; and the contract of Joan, 
with its accessorial obligation to return it, will arise.* 

§231. In the next place, let us consider, what are the 
rights, which the contract of loan confers on the bor- 
rower. In general it may be said, that the borrower 
has the right to use the thing during the time and for 
the purpose, which was intended between the parties. 

1 Dom«t, B. I, tit. 5, n> n. 7. 

> Pothier, PrMAUwge, ch. I, ^ 9, art 3, n. 19; 1 Atk. 295; BT. B. 
199; RobtrU v. fTyatt, 3 Taant. 368. 
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and during this period and continuance of the use, the 
lender, according to the civil law, was bound to suffer 
it to remain in the possession of the borrower.' Of 
this, more will be said hereafter. 

^ 232. But the right of using the tlung bailed is 
stricUy confined to the use, expressed or implied in the 
particular transaction.* And the borrower, by any ex- 
cess, will make himself responsible.- 1^ therefore, A 
lends B his horse to ride from Boston to Salem, B has 
no right, however urgent \ns business may be, to ride 
with the horse to Newburyport.' And in such a case, 
if he rides the horse lo Newburyport, and any accident 
occurs to the horse, though it be by inevitable casualty, 
he will be responsible for the loss. This rule is equally 
the result of the common law and the civil law.* 

-§ 233. Lord Holt has put several cases taillustrate 
this doctrine. If a man lends another a horse to go 
westward, or for a month; and the bailee goes northward, 
or keeps the horse above a month, if any accident hap- 
pens on the northern journey, or after the expiration of 
the month, the bailee will be chargeable; because (says 
he) he has made use of the horse contrary to the trust 
he was lent under; and it may be, if the horse had been 
used no otherwise, than he was lent, that accident would 
not have befallen him.' Bracton inculcates the like 

1 PothLer, Pr£t k Uaage, ch. 3, $ I, n. 2a 

a I(l.ch.3,5 I, n.2l. 

a Jones's Sailm. 68 ; fPhtdock v. HTiedimght, 5 Mass. R. 104. 

4 Jones's Bsilm. 68, 69 ; Cro. Jac. a44 ; 2 Ld. RBym. 909, 916; Ajl. 
Pand.B.4,t)t 16, 5)7; Domat, B. 1, tit 5, S a, n. 10, 11, 12; Dig. Lib. 
13, tit 6, 1. 18 ; Cod. Civ. art. 1881 ; Pothier, Pi«t i Utage, ch. 3, } 1, 
n. S3 ! Id- art, :i, n 58 J Isaac v. Oarkt, 2 Bulst 306. 

> Coggt V. Bernard, 2 Ld. Raj. 909, SIS, 916 ; ToOtwtve v. JUIer, 1 
Coiut. Bap. 8. C. 19t. 

21 
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doctrine ; and it seems, indeed, as old as tlie first rudi- 
ments of our law.* 

§ 234. Tlie loan is to be considered as strictly per- 
sonal, unless from other circumstances a different in- 
tention may be presumed. Thus, if A lends B her jew- 
els to wear ; this wilt not authorize B to lend them to 
C to wear. So, if C lends D his horse to ride to Bos- 
ton, this will not .authonze D to allow £ to ride the 
horse to Boston. But if a man lends his hoi^es and 
cairiage for a month to a friend for his use; there a use 
by any of his (amily, or for family purposes, may be 
^rly presumed; though not a use for the mere benefit 
of strangers. 

§ 235. ThQ case of Bringhe v. Morrice* illustrates 
this doctrine. An action of trespass was brought for 
immoderately riding the plaintiff's horse. The de- 
fendant pleaded, that the horse was lent to him by the 
plaintiff, and license given to him to ride htm, and that 
by virtue of the hcense the defendant, and his servants, 
alternately had ridden the animal. The plaintiff de- 
murred. And the Court, on the demurrer, held, that 
the license was annexed to the person of the defend- 
ant, and could not be communicated to another ; for 
this riding was matter of pleasure. And Lord Chief 
Justice North took a difference, where a certain time 
is limited for the loan of a horse, and where not. In 
the first case the borrower has an interest in the horse 
during that time; and in that case his servant may 
ride; but in the other case not A difference was 
also taken between hiring a horse to go to York, and 
borrowing a horse. In the first place the party may 



1 Bracton, Lib. 3, ch. 2, $ I, pp. 99, 100. 
> 1 Hod. R. 310; & C. 3 Silk. 371. 
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allow his serrant to ride; in the second, not. The 
case is obscurely reported. But the real meaning of 
the Court seems to have been, that in cases of a mere 
gratuitous loan, the use is to be deemed strictly a per- 
sonal favour, and confined to the borrower, unless a 
more extensive use can be implied from other circum- 



^ 236. In the next plac'e, as to the obligations of the 
borrower. The§e are, to take proper care of the thing 
borrowed ; to use it according to the intention of the 
lender; to restore it at the proper time; and to restore 
it in a proper condition.' These will be spoken of in 
their order. 

^ 237. Id the first jAace, as to the proper care of the 
thing. As the loan is gratuitous, and exclusively for 
the benefit of the borrower, he is, upon the common 
principles of bailment, already stated, bound to extraor- 
dinary diligence ; and of course he is responsible for 
slight neglect in relation to the thing loaned.' It is 
smgulu*, that Lord Holt,' and after him Mr. Justice 
Blackstone/ should have considered, that the same de- 
gree of diligence, and the same degree of responsibili- 
ty, attached to a baOee for hire, and to a borrower ; for 
liie contracts are wholly unlike in their nature and 
character. Su* William Jones is of opinion, that the 
borrower's incapacity to exert more than ordinary dili- 
gence, will not, even on the ground of bnpossibility, 
lumish a sufficient excuse for slight neglect; for he 
contends, that the borrower ought to have considered 
his own opacity, before he deluded his friend by en- 

1 1 Domat, B. 1, tiL 5, j 2, n. I. 
> Jonea'a Bulm. 64, 65. 

3 Cofx* T. Bernard, 3 Ld. Raym. 909, 916. 

4 3 n. Com. 45a 
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gaging in the undertaking.^ But this doctrine must be 
received with some qualification and reserve; and con- 
fined to cases, where there is either an implied engage- 
ment for extraordinary diligence, or the lender has no 
reason to suspect or presume a want of capadty. For 
if the lender is aware of the incapacity of the borrow- 
er, he has no right to insist upon such rigorous diU- 
gence. He has a right to insist on that degree of dili- 
gence only, which belongs to the age, the character, 
and the known habits of the borrower. Thus, if a 
spirited horse is lent to a raw or rash youth, or to a 
weak and inefficient person, who is known to be such,. 
the lender must content himself with such diligence as 
they may be fairly expected to use; and he has no 
right to insist upon the diligence or prudence of a very 
thoughtful and experienced rider.* 

^ 238. The language of the civilians on this subject 
is very strong. "£xactissimam diligentiaun custodien- ' 
dse rei prestare compellitur, nee sufficit ei eandem dili- 
gentiam adhibere, quam suis rebus adhibet, si alius dili- 
gentior custodire potent," is the language of the Pan- 
dects.' Pothier says, that " the borrower oi^ht to 
exert all possible care, such as the most careful per- 
sons Bf>ply to their own affairs ; and that he is liable 
not only for a slight fault, but for the slightest &ult, de 
kmssimd cu^." * This rule, however, applies only to 
cases, where there is no special contract, express or 
implied* varying the general obhgation ; or where the 
loan is sbictly for the benefit of the borrower ; bx, if it 

1 loitM'a Bkilm. 65 ; 1 Dona's Abr. ch. 17, art. 12. 

> Jones's Bulm.65; 3 Eent Com. 447; Pothier, Priti Usage, cb. % 
§ 3, art. 2, n. 49 ; Bnct Lib. 3, tit 2, $ 1, 99 6. 

> Dig. Lib. 44, tit. 7, 1.1, $ 4. 

i Pothier, Pr£t & Usage, ch. 3, $ 8, ut. 1, n. 48. 
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is for the mutual benefit of borrower and lender, ordi- 
nary diligence only coUd be required.' An attempt 
has been made to engraft another exception upon the 
rule, viz. where the lender makes a voluntary or offi- 
cious offer, before he is asked by the borrower. But 
Pothier justly considers, that such an offer, if accept- 
ed, ought not to change the responsibility of the bor- 
rower.' 

^ 239. What will be deemed slight neglect, or want 
of extraordinary dihgenoe, must depend upon the par- 
ticular circumstances of each case. It has been before 
seen, that by the civil law, and foreign law, theft ordi- 
narily constitutes no excuse, because, it is said, that it 
can scarcely arise without some default or negligence 
of the borrower. But this is merely presumptive evi- 
dence, which may be repelled by the borrower, and if 
the theft has been without any fault on bis part, he will 
be excused.' Thus, if A borrows a silver ewer of B, 
and afterwards delivers it to a person of extraordinary 
fidelity and vigilance, to be returned to B, if it should 
be stolen irom that person by thieves, without any 
neglect on his part, A would be excused.* Ji fortiori, 
the borrower woidd be excused, if the thing should be 
stolen by robbery with open forf e, or by burglary ; for 
this is a case of the vjs major,^ 

^ B40. The borrower is also exempted, generally, 
fix)m all liabihty for losses by inevitable accident, or by 
casualties, which could not be foreseen and guardol 
agdnst. This is equally true in the common and the 



1 Ppthier, Ibid. n. SO, 51 . <> Pothier, Ibid. n. 53. 

. 3 Dig. Lib. 13, Ut. 6, 1. 20 & SI, S 1 ; Potiiier, Pr£t k Usage, ch. 3, j S, 
art. 2, n. 53, 

* Dig. Ibid. ; Pothier, Ibid. ; Jones's Bulm. 6a 

G Pothier, Pr«t k Usage, oh. 2, § 3, art 3, n. 53; Jones's Bailm. 69; 
S Ld. Raym. 909, 915, 916. 
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civil law. "Is, qui utendum accepit, si majore casu 
cui humana infirmitas resistere'non potest, "veluti in- 
cendio, ruina, naufragio, omiserit, securus est," is the 
language of the Pandects ; * and our own Bracton an- 
nounces the same doctrine.* And under the head of 
casualties may be enumerated, not only such as are 
ahovementioned, viz. fire, the fall of ruins, shipwreck, 
and lightning ; but all such as human prudence cannot 
by extraordinary diligence guard against, such as losses 
by pirates, by enemies, by mobs, by sudden inunda- 
tions, by sudden sidiness, and even by the frauds of 
strangers, against which the borrower could not guard 
him sftlf.' 

^ 241. But there is an implied exception to all these 
cases of casualty and accident, which is, that they shall 
be without any default on the part of the borrower; 
for if they are connected with his default, his responsi- 
bility remains.* Thus, if a borrower is imprudent 
enough to leave the high road and pass throi^h some 
thicket or unfrequented path, or to travel at an unsea- 
sonable hour, or on a road notoriously frequented by 
robbers, without- proper precautions, and a robbery 
takes place, he will nevertheless be liable for the loss. 
So, if be rides a borroived horse on an'improper road, 
and he falls and is kiUed by the accident ; or if he puts 
the horse into an improper pasture, and be is stolen by 
robbers ; for accident or irresistible force will not ex- 



1 Dig. Lib. 44, tit 7, 1. 1, $ 14 

> Bnct. Lib. ^ ch. 3, p. 99; Tin. Abr. Bailment, A. 

3 DonuLt,B.l,tit.5,§§ 2, 6, p. 113; Dig. Lib. 13, tiL 6,1. 5, §a,.& 4 ; 
PoUiier, Pret 4 UiHge, ch. fi, 4 3, art 3, n. 55 ; Jones's Bailm. 66, 67. 

* PoUiier, Pr^t k UsKge, n. 55, 56, 57 ; Jonea'* Btutm. 67, 66, 68; 
Diff. Lib. 13, tit. e, 1. S, § 4. 
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cuse his own rashoess.* So, if a lady borrows jewels 
to wear at a ball, and by her imprudence they are lost 
by robbery; or if she exposes them to any other undue 
perils, by leaving them in an improper place, the loss, 
though by accident, will be her own,' 

^ 242. But in a like case of borrowed jewels, if they 
were lost by robbery, or by accident, and the borrower 
used them in a suitable manner, and left them in suit- 
able places only, then the loss must fall on the lender ; 
for although the lady's wearing them, or leaving them 
m the particular place, may be said to be the occasion 
of the loss, yet it was not the cause of the loss. And 
this difference is deemed very material by Pothier in 
solving questions of this nature.' My passing through 
a forest with a borrowed horse may be the occasion of 
my being robbed of him there ; but in a just sense, if 
the forest were necessary to be passed in my journey, 
my passing could not be considered as the cause of the 
loss, as I was guilty of no neglect. But the cause of 
the loss is correctly to be referred to the robbery.* 
So, that the borrower is responsible for the loss, not 
only when he might have saved the thing by proper care 
from the accident, but when his own neglect has been 
the occasion of the accident.* If the borrower puts a 
borrowed horse under a ruinous building, and it falls, 
and kills or maims the horse, and the borrower might 
have foreseen this, he is responsible. But if the fall is 



1 Jones's Bailm. 67, 68 ; Pothier, Pr6t k Uaa|fe, ch. 2, § 1^ art ^ n. 
5S, Ki, 57. 

s Jones'! Bailp. 68, 69; Pothier, tbid. d. 56, 57. 

3 Jones's BaUm. 67 ; Pothier, ?Ht k Usage, d. 55, 5^ 57. 

* Id. ibid. 

s PoUtier, ibid. n. 56, 57 ; Dig. Lib. 1% tit. 6, ]. 5, $ 4 ; Dig- Lib. 44, 
lit.7,1.1, i4. 
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caused by an unexpected storm, then he is not respon- 
sible, if, in ordinary cases, the place would have beea 
safe.' 

^ 243. Cases of fraud, also, are naturally and prop-, 
erly excepted, whether they are founded in positive 
misrepresentation, or in injurious concealment, sup- 
presswne vert, avi allegatione falsi There may be a 
direct fraud practised by asking the loan, under false 
pretences ; and there may be a tacit fraud by mislead- 
ing the ignorance of the lender under circumstances 
riusii^ the presumption of a different state of facts. 
Fothier, and after him Sir William Jones, puts a case 
in illustration of this doctrine. If a soldier were to 
borrow a horse of a friend for a battle expected to be 
fought the nest morning, and were to conceal from the 
lender the fact, that his own horse was as fit for the 
service, if the borrowed horse were sl^n in the en- 
gagement, the borrower would be responsible ; for the 
natural presumption created by the concealment was, 
that the horse of the borrower was unfit, or that he had 
none. But if the borrower had fi-ankly stated the fact, 
then the loss must have been borne by the lender.' 
A more simple case of tacit fraud would be, where the 
soldier had borrowed the horse for the next day, con- 
cealing the fact of any expected battle, or of any in- 
tended use for that purpose ; for the lender might be 
fairly presumed, in such case, to lend for a journey, or 
for common use, and not for war.' 

^ 244. There are yet other cases, which also form, 
or rather, under peculiar circumstances, may form ex- 
ceptions to the general rule, that the borrower shall not 

I Pothier, ibid. n. 56 ; Jones'H Bailm. 68 ; Doet. & Stad. D. 3, eh. 38. 

■ Pothier, Piit 4-UaBge, u. 59 ; Jones's Bulm. 70. 

3 Dig. Lib. 13, tit 6, 1. 5, i 7; 1 Domat, B. ), lit. S, & 1, n. 9. 
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be responsible for accidents. Thus, it is said, that if 
the thing lent perishes by an accident, against wluch 
the borrower might have guarded by employing a like 
thing of his own, he shall be responsible for the loss ; 
for, it is SEud, that he ought not to have used it, ex- 
cept for want of his own.' But this doctrine, if true at 
all, is true only under such circumstances, as lead to a 
just imputation of negligence, or of an improper expo- 
sure of the thing borrowed. If A borrows the jewels 
of B for a ball, deeming them more brilUant or more 
pleasing than his own, and they are lost by a casualty 
without his default, it is difficult to perceive a sound 
reason, -why he should be made liable for the loss. 
The use was contemplated ; and if the lender knew, 
that the borrower also owned jewels, he must have 
meant to leave the choice to the borrower. If he did 
not know, that the borrower owned jewels, and there 
was no fraud or concealment practised upon him to 
encourage the loan, the same result would seem to 
follow. If A owns a horse, and B lends him his hor&e 
for a week, why may not A use the* borrowed horse, 
as well as his own, for common purposes, not intend- 
ing to expose him to undue labour, or periH Suppose 
he should deem the exercise proper and beneficial for 
the borrowed horse, and he should perish by some ac- 
cident, would it be his loss 1 

^ 245. Pothier and the Civilians have put a case 
under this head, which is somewhat nice and curious ; 
and as Su- WiUiam Jones has commented on it, it may 
be well to state it in his own words. " If the house of 
Cidus be in flames, and he, being able to secure one 
thing only, saves an urn of his own in preference to the 

1 1 DonuLt, B. 1, tit. 5, i 2, n. 7. 
22 
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silver ewer, which he had borrowed of Tidus, he shaD 
make the lender a compensation for the loss; especial- 
ly if the ewer is the more valuable, and would conse- 
quently have been preferred, had he been owner of 
them both. Even if his ura is the more precious, he 
must either leave it, and bring away the borrowed ves- 
sel, or pay Titius the value of that, which he has bst ; 
unless the alarm was so sudden and the fire so vio- 
lent, that no dehberation or selection could be justly 
expected ; and Caius had time only to snatch up the 
first utensil, that presented itself." * This is apparent- 
ly the doctrine of the Pandects, the text of which is as 
follows: "Si incendio vel niin& aliquid contigit, vel 
aliquod damnum fatale, non tenebitur, nisi forte, qumn 
posset res commodatas salvas facere, suas pnetulit.*" 
Fothier approves of the same doctrine ; and assigns as 
a reason, that the borrower is obliged to use the most 
exact diUgence in respect to the thing borrowed, and 
he bestows less than his engagement imports, when he 
uses less, than he applies to his own property, even 
when he apphes it to a case, where there is an impos- 
sibility of saving the borrowed property, as well as his 
own. 

^ 246. Three cases are put by Pothier, and may be 
readily imagined ; first, where the thing borrowed is erf" 
greater value than the borrower's own property ; sec- 
ondly, where the things are each of the same kind and 
value; thirdly, where the borrower's own are of the 
greatest value. Fothier .decides each of the cases 
against the borrower, admitting the last to be of chief 
difficulty. His reasoning on the last case is to this 
efiect. It is true, that the borrower cannot be re- 

1 Jones's Bajlm. 69, 70. * Dig. Lib. 13, tit. 6, IS, \ 4. 
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preached with any want of fidelity ; but still the bor- 
rower undertakes for extraordinary diligence, tenetur 
adhibere exactissimam diligentiam, and by the nature of 
his contract he engages for all risks, except losses oc- 
casioned by the vis major, " Prasstat omne periculum 
praeter casus fortuitos, seu vim majorem." Now, that 
alone is deemed to be vis major, which cannot be re- 
sisted, vis major, cut resisti non potest. Although the 
borrower could not save both his own and the borrow- 
ed goods ; yet he could have saved the latter at the 
expense of his own ; and therefore they could not be 
said tp be lost by the vis major. He admits, that it 
would be otherwise, where the tumult is such, that the 
borrower has no choice, and saves what comes to his 
hands first, without any exercise of judgment.^ 

§ 247. It may seem rash to doubt the accuracy of 
the reasoning or conclusions of such distinguished 
minds, backed, as they are, by the positive text of the 
dvil law. And, if the question were one of a practical 
nature, it might be fit to abstidn from any commentary. 
But, as it is scarcely more than a speculative proposi- 
tion, it may not be wholly useless to lay before the 
reader some considerations for doubt on the point. 

^ 248. It is observable, that the quesdon is not stat- 
ed by the learned jurists as one oi presumptive evi- 
dence, fit for the decision of a court or jury, as judges 
of the &cts ; but as a conclusion of law. If the thing 
borrowed is of very great value, as a casket of jewels, 
and the thing saved is of litde proportionate value, 
there might be some foundation for a presumption of 
undue preference for the latter, and an undue inat- 
tention to the former. That, however, would be mat- 

1 Pothier, Pr«t k Usage, n. 56. 
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ter of fact to be weighed under all the circumstances. 
But the case, as put, goes much farther, and decides, 
that even if the borrower's own property is of very 
great value, nay, of the highest value, and the borrowed 
property is of very subordinate value, the law is the 
same ; and a fortiori it is the same, if they are of equal 
value. It is chiefly in relation to the case of the supe- 
rior value of the borrower's property, that the reason- 
ing is pressed, and to that our doubts may be now con- 
fined. 

^249. The question, in our law at least, (and it 
would seem, also, in the civil law,) is, whether the bor- 
rower has been guilty of slight negligence, which, of 
course, is the omission of very exact diligence ; for, 
without that, he is not hable at all. The loss is con- 
fessedly by an " inevitable misckance" (for so Su- Wil- 
liam Jones' and Fothier put it ;) and in such a case, no 
responsibility can attach upon the borrower, unless 
there has been some neglect on his own part. It is 
not true, as Pothier suggests, that ifce borrower is re- 
sponsible for all losses not occasioned by the vis major, 
or fortuitous occurrences. Losses by theft without de- 
fault of the borrower, and losses of all sorts, where he 
exercises the proper degree of diligence, are to be 
borne by the lender. It is not sufficient to show, that 
the loss has not been absolutely fortuitous, or by the 
IMS major, m a strict sense. It is sufficient to show, 
that there has been no negligence whatsoever in occa- 
sioning the loss. The question, then, is, whether there 
is any negligence in the case thus presented. It is not, 
of course, sufficient to show, as Pothier suggests, that 
the borrower has taken as good care of the borrowed 
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goods, as of his own ; for that is not the extent of his 
obligation, it being for very exact diligence. But, if the 
party does, in fact, use very exact diligence in respect 
to his own, then, if he uses the same diligence in regard 
to the borrowed goods as his own, his obUgation is fully 
complied with. Now, if a man. In a case of fire, saves 
of his own goods those, which are preemmently valu- 
able, it would be against common sense to say, that he 
did not use the utmost diligence in respect to all, when 
it was impossible for him to save all. The very case 
put by Pothier supposes, that it is impossible to save 
both the lender's and the borrower's goods. In a case, 
then, confessedly of extreme necessity, the borrower is 
made responsible for an exercise of the natural right of 
choice. He saves the most valuable, which would seem 
to be a rational course, and yet he is bound to pay for 
the loss of the other. Pothier does not pretend, that, 
in such a case, there is any negligence imputable to the 
borrower. His reasoning implies, that there is none. 
But he assumes (what he does not prove), that if the 
thing borrowed could by possibility have been saved, 
at however great a sacrifice, the borrower is bound to 
make that sacrifice. Nay, both he and Sir William 
Jones seem to admit, that, if in such a case he might 
have saved the borrowed goods, by abandoning his 
own, and he leaves both to perish in the flames, he is 
excusable. How can this be, if there is any negligence 
in the case, arising from the mere fact of leaving the 
borrowed goods ? If a party suffers his own goods to 
perish in the flames, it is no excuse for sufiering the 
borrowed goods to perish in the same manner. It may 
aflbrd some presumption against negligence, especially 
if the borrower's own goods were of very superior 
value. But, if he might have saved the borrowed goods 
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by uncommon diligence, where is his excuse in point 
oflaw? 

^ 250. But it is not true, that a borrower is bound 
to make every possible sacrifice in order to save the 
bonxjwed goods. If a man borrows a fiiend's horses 
and carriage for a journey, he is not bound to carry 
with him a troop of horse to guard them against a pos- 
sible robbery ; nor is he bound to protect them at the 
risk of his own life, or to the imminent hazard of his 
own person, or other valuable property. I^ finding 
lumself unexpectedly beset by robbers, and not know- 
ing their force, he abandons the horses and carriage, 
and he escapes with his servants, not choosing to haz- 
ard the possible chances of resistance, partly because 
he has very valuable treasures with him, and partly 
from fear of assassination, can he be held responsible 
for the loss, if there was a fair and honest exercise of 
judgment, and it was such conduct, as a very diligent 
and careful man ought to adopt? If a house is on fire, 
is a man bound to risk his life or limbs to save borrow- 
ed goods, even if, in the event, from unforeseen cir- 
cumstances, or by great steadiness of purpose, it was 
possible, nay practicable, so to do? No doctrine has 
as yet gone to this extent. The reasoning, then, which 
we have been considering, turns upon a supposed su- 
perior duty in a common calamity, or accident, to save 
that, which is borrowed, in preference to that, which is 
one's own, whatever may be the value of the latter 
compared with the former. But the whole controversy 
turns upon the very question, whether there is any 
such superior duty.' It is not to be assumed, and then 
reasoned from. It must be established as a just infer- 

1 Icoies'B Bailm. 47 ; & nmilu esse pat of deposit. 
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ence fiom the principles of law applicable to the sub- 
ject. 

§ 25 1 . The doctrine of our law is, that m every case 
of a loan, to charge the borrower, there must be some 
neglect of duty, some slight omission of diligence. If 
the highest possible diligence cannot save both the 
borrowed goods and the goods of the borrower, where 
is the rule to be found, which prescribes the choice in 
such a case, and compels a man to abandon his own 
for another's ? Principles going much deeper into hu- 
man feelings, and morals, and rights, have not insisted 
on such an overwhelming sacrifice of personal prefer- 
ence. If two men are on a plank at sea, and it cannot 
save both, but it may save one ; it has never yet been 
held, that in a common calamity and struggle for life, 
either party was bound to prefer the other's life to his 
own. If a ship is capsized at sea, and the ship's boat 
is sufficient to save a part of the crew only, is there a 
known duty to prefer a common destruction of all to 
the safety of a part ? If the crew of a foundered ship 
are dying from hunger at sea, are all to perish, or may 
they not cast lots for life or death to preserve the rest*? 
These cases are put merely to show, that in a common 
calamity, the law does not look to mere heroism, or 
chivalry, or disinterested sacrifices. If it has fiimished 
no rule for such cases, it is because they are inc^able 
of any ; for necessity has no law. And to say the least 
of it, the equity, as well as the policy, of any such rule 
as Pothier contends for, is as questionable, as any, 
which can be put ia the dialectics of casuistry. The 
Code of France (art. 1882) has, however, adopted the 
doctrine of Pothier ; and thus given it a sanction, which 
may, perhaps, be thought sufficient to silence any pri- 
vate doubts. 
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^ 252. Another exception may arise, where there is 
a special contract between the parties. As if the bor- 
rower midertakes for all perils, he will become chai^e- 
able for any loss covered by his engagement, although 
he would not be otherwise chargeable ; for there is a 
suflScient consideration to support such an engage- 
ment.* 

^ 253. A curious question has been much discussed 
by the Civilians, which Pothier mentions, and Sir Wil- 
liam Jones has also commented on, as properly belong- 
ing to this head. It is, whether, in Ihe case of a valued 
loan, or where the goods are estimated at a certain 
price, the borrower must be considered as bound, at all 
events, to restore either the things lent, or the value of 
them.' The controversy has grown out of some texts 
of the Pandects,* in one of which, it is said, " Si forte 
res JBStimata data sit, omne periculum prsestandum 
ab 60, qui sestimationem se priEstaturtim recepit ; " 
and m another place, " ^stimatio periculum facit ejus, 
qia suscepit. " 

^ 254. In the common law, the controversy would 
turn wholly upon the construction of the words of the 
particular contract. The mere estimation of a price 
would riot, of itself, settle the point, whether the bor- 
rower took upon himself every peril, or any additional 
peril beyond the common rules of law ; but it would be 
construed as a mere precaution to avoid dispute in case 
of a loss, unless some other circumstances raised a pre- 
sumption, that the parties intended something more. 
If the lender were to jju^ to the borrower, on lending 

1 DoiDat,B.l,tit.5, Sa,n. 8; Pothier, Prtt 4 Uaage.ch.a, § 2,art.a; 
a. 61 i Jonei'a Boilm. 73. 
■ Jonea'i Bailm. 71. 
3 Dig. Lib. 13, tit 6, L 5,^3; Dig- Lib. 19, tit 3, 1. 1, l 1. 
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him a horse, " You know my horse is worth one hun- 
dred dollars, and you will be obliged to pay that sum, 
if he should be lost by your negligence ; take therefore 
the proper care of him ; " to which the borrower should 
assent ; no one would ima^e, that if the horee died on 
the journey without any de&ult of the borrower, he 
would by our law be liable to pay for the loss. But if 
the borrower were to say to the lender, " Lend me your 
horse to go to Oxford, and I wiU either return him to 
you, or pay you his value, which is one hundred dol- 
lars,'' and die lender should assent; then it might 
justly be inferred, that he took the peril upon himselfl 
So, that it would with us come to a matter of fact, what 
the contract was, rather than a matter of law. Such is 
the opinion of Sir WUham Jones.' Pothier holds a 
like opinion, and supports it with strong reasons.' It 
is not of any great importance to perplex ourselves 
with questions of tMs nature, as they seem purely 
speculative, «nce a case can scarcely be imagined, 
where some circumstance, giving a construction one 
way or the other, would not be found to explain the 
reason for fixing the price. The Code of France has 
however declared (art. 1883), that if the article is val- 
ued on the lending, the loss, which may happen even 
by accident, is the borrower's, if there is no agree- 
ment to the contrary. The fixing of a price, therefore, 
raises a presumption of a contract on the part of the 
borrower against all risks, which he may repel by 
other proofs. 

^ 254. In the next place, as to the proper use of 
the thing by the borrower. It is very clear, that the 

1 lonefl'a Bulm. 71, 7% 

a Pothier, Pi4t i Usage, eli.2,§3,ut.3,iL63,63L 
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lender has a right to prescribe the terms and conditions, 
on which the loan shall be made ; and the borrower is 
bound to follow them with all due fideUty.' If there 
is any excess in the nature, time, manner, or quantity 
of the use, beyond what may be fairly inferred to be 
within the intention of the parties, the borrower will 
(as we have already seen) be responsible, not only for 
any damages occasioned by such excess, but even for 
losses by accidents, which could not be foreseen or 
guarded against.* As, if a man lends his friend a ser- 
vice of plate for an entertainment in a city, and he, 
without the knowledge or assent of the lender, carries 
it into the country, and it is there lost by accident or 
otherwise, the borrower is responsible for the loss.' 

^ 255. In respect to the use, what is, or is not with- 
in the scope of the bailment must depend upon a great 
variety of implications and presumptions, growing out 
of the circumstances of each particular case ; and no 
general rule can be laid down, which will govern all 
cases. In general it may be said, in the absence of all 
contrdling circumstances, that the use intended by the 
parties is the natural and ordinary use, for which the 
thing is adapted.^ In regard to time, if no particular 
time is fixed, a reasonable time must be intended, 
keeping m view the objects of the bailment. If a horse 
is lent for a journey, it is presumed to be a loan for 
the ordinary time consumed in such a journey, making 

1 Domat,fi. 1, tit 5,$ ],d. a 

s Ante, p. 137; Noy. Max. cb. 43; 3 Ld. Eaym. 909, 9IJ^ 916; 
Jones's Bailm. GS, 69 ; BractoD, Lib. 3, ch. 3. H> P- ^ i Potfaier, Pr« 
A Uiage, ch. L>, § 1,d.33, ch.3, ^ 2, art 3, n. 57, 58 ; Di^.m*. 13,tit ^ 
1. 18; Code Civ. art. 1680, 188]. 

> Jmwb's Bwlm. 69 ; Pothi«, Pr8t i Usage, a. 58. 

« Domal, B. 1, tit 5, | ],n.8,9, § %n.ll. 
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proper allowance for the ordinary delays and the ordi- 
nary objects of such a journey.' The place of the use 
must also be governed by circumstances. If A lends 
his horse to B to be used for a day, and both reside 
in the same town, it may be presumed, that the use is 
to be within that town, unless there are some circum- 
stances creating a different presumption of intention. 

§ 256. If m using the thing the borrower is put to 
any expense, Ihis must be borne by himself.* But 
suppose, in consequence of the loan, the lender is in 
the mean time put to some trouble or expense ; is the 
borrower to repay itf As if A lends his horse to B 
for a journey, and during the interval of his absence 
A is forced by some pressing business to hire another 
horse ; is B responsible for the hire ? Pothier thmks 
he is ; and Sir William Jones has apparendy adopted 
hia 'reasoning.' No case in our law has decided such 
a point ; and it would be extremely difficult to deduce 
it as an implication from the nature or obligations of 
the contract. 

^ 257. As to the restitution of the thing loaned. 
This is a most material part of the obligations of the 
borrower. He is to make a return of the thing at the 
time, and in the place, and in the manner contem- 
plated by the contract.* If no particular time is agreed 
on, then the party is to return it in a reasonable time. 
By the civil law, and the foreign codes derived from it, 
the borrower is not bound to return the thing, until he 
has had the proper use of it, or until the bfulment has 

1 Domat, B. ], tit 5, S 1, n. 10, § 2, n. 11. 
S Domat, B. 1, tit. 5, § 2, n. 14. - 

3 Pothier, PrSt k Usage, cli. 3, $ 3, art 3, n. 55 ; Jones's Bailtn. 67. 

* Domat, B. 1, tit ^ $ 1, n. II ; Dig. Ub. 13, tit 6, 1. 5, 1. 17, § 3 - 

Id. ]. 3, p. ' 
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terminated, although the thing is previously demand- 
ed by the lender. Nor is he then obliged to return it 
In any other manner, than was originally contemplated 
by the parties.' And this rule applies, although the 
lender has m the mean time had a necessity of using 
the same thing, if the occurrence might have been 
foreseen. But if it is a sudden and unexpected ne- 
cessity, then the thing may be demanded back before 
the exfHratioQ of the time, unless the borrower will 
furnish a proper substitute, and the return wiU be to 
his injury.'. And so, if the purpose of the loan is ac- 
complished, although the tune has not expired, it may 
be demanded back again. As, if a manuscript is lent 
for a week to be copied, and the copy is made in two 
days, the lender may require the manuscript back, un- 
less some other circumstance has intervened to justify 
the full delay.' However, where the loan is by its na- 
ture or character precarious, it may by the civil law be 
demanded at any time.^ 

^ 258. These principles are not supposed to have 
any foundation in the common law ; in which the loan 
is understood, as to its continuance, to rest upon the 
good pleasure and good faith of the tender, and to be 
strictly precarious. As the bailment is merely gratuitous, 
the lender may terminate it, whenever he pleases.' But 

1 PoUkier, Prlt Jk Usage, ch. S, $ 2, art ],$l,n.24; Dig.Ldb.13, tit 6, 
1. 17, § 3i Domttt, B. 1, tit 5, S I, n. 13, § 3, n. I ; Cod. Ci». art. 1888. 
s Pothier, ib. a.35. 

* Pothier, ib. n. 36, S7. 

* Domat, B. 1, tit 5, $ li % n- 13, § 3, d. 3 ; Pothier, Prtt k Uaago, 
ch. 4,>rtl,D. B6,87. 

» Orttr y. Stonrn, 9 Cowen, 687 ; Viner Abr. Bailinent D. ; Bac. Abr, 
Bailnent D. ; 3 Leon R. 30, 89 ;- Dyer, 46 6 ; Cro. Jac. 687; 3 Roll. 
R. 440; td. 38; 1 Btr. R. 165; Vin. Abr. CouDteimaad A ; Sheppard'a 
Epilmne, Conateimand ; Tm^ v. Lmdag, 9 Ba«t R. 49 ; 1 Dane Abr. 
ch. 17, art. 4, 1 10. 
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if he does so unreasonably, and it occasions any injury 
or loss to the boirower, the latter may perhaps have a 
siut for damages, where the object of the bailment has 
been partly accomplished ; or if he retains the thing, in a 
suit by the lender he may insist upon the unreasonable- 
ness of the demand, or the injury to bimselC and thus 
perhf^s may recoup in the damages, whatever he has 
lost, and repel any clEum for a l^e compensation on 
account of his delay and refusa] to return the thing 
bailed, when it was demanded of him. 

§ 259. If the borrower does not return the thing at 
the proper time, he is deemed to be m default, or, as 
the civil law phrases it, in mord (en demeure), and 
then he is responsible for ail injuiies, and even for aU 
accidents.' Sir William Jones has put, as exceptions, 
(m which he is apparently supported by Pothier), " un- 
less in cases, where it may be strongly presumed, that 
the same accident would have befallen the thing baUed, 
even if it had been restored at the proper time ; or un- 
less the bailee has legally tendered the thing, and the 
b^er has put himself in mord by refusing to accept it." * 
The latter is a very clear case in the common law, as 
well as in the civil law. But in the former case the 
common law is different ; for the refusal or delay is at 
the risk of the borrower ; and it is deemed a misfe- 
sance or negligence on his part, which makes him hable 
for accidents.* And with this doctrine the Code of 
France (art. 1881) coincides, as well as the Scottish 
law.* 

1 JoBoa'a Biilm. 70 ; Pothier, Pr«t k Usage, cb. 3, | 3, trL 3, n. 6a 
■ Jonea'a Bailm. 70 ; Pothier oa Oblig. d. 143. 

9 Ni)7'iMuiDia,cb.43; lODei's Bailm. 68; Ceggiv.BtniaTd,itIA. 
VMjm. 909, 915. 
* Ersk.Iiwt.B.3,tiLl,j!&. 
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' ^ 260. And the thing borrowed is not only to be 
returned, but every thing, that is accessoriaJ to it. 
Thus, the young of an animal, bom during the time of 
the loan, are to be restored ; and the income of stock, 
which has been lent to the borrower to enable him to 
pledge it as a temporary security, belongs to the lender.' 

^ 261. In regard to the place, where the thing is 
to be returned, several rules are found in the for- 
eign law. If no particular place is pointed out by 
the contract, it is to be returned to the lender at his 
usual dwelling-house, unless the thing property be- 
longs elsewhere. If the lender has in the meantime 
removed his domicil to another place, the bonx)wer is 
not bound to follow it, and return the thing at the new 
residence ; but only to return it to the former residence, . 
unless, indeed, there is a trifling difference only in the 
distance between them. "The common law seems not 
to have laid down any special rules on this subject ; 
bat has left the decision to be made upon the particu- 
lar circumstances of each case, as it shall arise, accord- 
ing to the presumed intention of the parties." 

^ 262. It is wholly immaterial whether the thing is 
returned to the lender or to his authorized agent ; or 
by the borrower or by his agent. But in each case 
the return must be completed in order to dischai^e 
the borrower.' 

§ 263. Perhaps also a delay in the return of the 
thing may, in some cases, be excused by the immi- 
nent danger of loss, if it had been sent at the stipulated 
time ; for there must be an exercise of due dUigence 

> Dig. Lib. 13, tit. 6. !. 5 ; Ayliffe, Pwd. B. 4, Ut 16, n. 518 j Pothier, 
Prtt i UMge, oh. 2, § 2, art 4, 9 2, n. 7^ 74. 

> Pothier, PrH A Usage, ch. 2, § 3, art. 1, 9 3, n. 36, 37. 
3 Potbier, Frit A UBage, n. 41. 
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as to the time and manner of return ; and if the borrower 
takes undue hazards by returning the thing punctuaUy, 
ad punctum temporiSf he may be responsible for any 
loss occasioned by his rashness.' So, if his refusal is 
solely to prevent the commission of a crime, he may 
stand excused. As, if the lender desires his pistcds 
to be returned in order to kill another person.' 

§ 264. The borrower cannot detain the thing bor- 
rowed for any antecedent debt due to him. And this 
is the rule of the civil, as well as of the common law.* 
The pijun reason is, that it would be a departure from 
the tacit obligations of the contract. Ko intention to 
give a Uen for debt can be implied from the grant of a 
mere favour. 

^ 265. In regard to whom the thing is to be restored. 
Generally speaking, it is to be restored to the lender, 
unless it has been agreed, that the restitution shall be 
to some other person.* If the lender is dead, it is to be 
restored to his personal representative, if known. If 
not known, or no administration is taken on bis estate 
the borrower may detain the thing, until an administra- 
tion is made known. A restitution to or by an agent 
is, of course, the same thing, as to the lender person- 
ally. If the lender is a woman, and she afterwards 
marries, restitution is to be made to her husband, and 
not to her personally. So, if the lender has been put 
under guardianship, the return must be to his guardian.^ 
And if the lender has become non compos mentis, or a 
lunatic, and has no guardian, a redehvery to him will 
not be good ; but the thing must be kept, until a com- 

1 Pothier, ibid. s. 43. " Pothier, ibid. o. 45. 

3 Donat, B. 1, tit S, § 2, n. 13 ; Tin. Abr. Bulioent, B 6. 
* Pothier, Prtt i Ui«ge, ch. 2, ^ 2, art. 2, § 2, n. 39. 
9 Pothiei, ibid. n. 33. 
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petent party exists, to whom it may be delivered.^ 
But a redelivery to a minor would be good, if, in the 
meantime, he has not had any guardian appcHoted over 
him ; and even if he has a guaidan, if the thing has 
been usually entrusted to the minor by his guardian.' 

266. Even if the lender is not the owner of the 
thing, the borrower must ordinarily restore it to him, 
and has no right to set up the title of a mere stranger 
against him ; for the lender has, by his contract, a right 
to be reinstated in his possession. However, if, b the 
mean time, a recovery has been had against the bor- 
rower,' or if the thing has been attached in his hands 
in an adverse suit, that will constitute a sufficient ex- 
cuse.* And if the borrower actually restores the thing 
to the true and real owner, without any injury or injus- 
tice to the lender, he will no longer be liable to any 
action.^ In like manner, if the thing is taken out of 
the possession of the borrower by the real owner ; * or 
it upon a threat to sue by such owner, he has dehv- 
ered up the thing to him, he will be dischai^d.' . 

^ 267. If the loan has been to several persons jomt- 
ty, they are all responsible m soRdo for the return; and, 
of course, a return by one is a discfaai^e of all, as a 
misuser by one is a misuser by all.^ 

^ 268. As to the state or condition, in which the thing 
is to be restored. The borrower not bang liable for 



1 Pothier, Ibid. n. .34. 

* Pothier, Ibid. n. 35. 

3 EfUony. fferion, 7 Cowen R. 378; Vtbrn* v. .Aidertan, 1 Bun. & 
Adolp. R. 450. 
■* Pothier, Prftt i UMge, ch. 8, 5 2. wt 1, n. 4a 

• Whittitr V. Smith, 11 Man. R. 211. 
< SMbun, V. Scotdifvrd, YoW. R. 33. 

7 V>I«im*.!ln<icriofi, 1 Bam. & Adolp. 450} LittladalaJ. 
' Pothier, Pi4t A Ungo, n. 65; Cod. Civ. art. 1887. 
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any loss or deterioration of the thing, unless caused by 
his own neglect of duty, it follows, that it is sufficient, 
if he returns it in the proper manner, and at the proper 
time, however much it may be deteriorated from acci- 
dental or other causes, not connected with any such 
neglect.' It matters not, that the deterioration has 
arisen Irora the use made of it by the borrower, if that 
use is reasonable, and not beyond what was contem- 
plated by the parties ; for, by the loan, the lender has 
taken upon himself to bear the loss consequent upon 
such a use. Thus, if A lends B a cloak to wear on a 
journey from Boston to Washington and back again, 
the injury by the wear and tear of the journey must be 
borne by A. So, if A lends B his horse for a long jour- ' 
ney ; and, by the natural fatigues of such a journey, the 
horse is injured, it is A's own loss.* 

§ 269. By the civil law, wherever the thing borrow- 
ed is returned in an injured or deteriorated state by 
the default of the borrower, the latter is responsible for 
all damages notwithstanding the return, at least, if there 
has not been an express or implied waiver of any dam- 
ages by the lender. If the thing is materiaUy dam- 
aged, the owner may refiise to receive it back ; but it 
is otherwise, if the damage is inconsiderable.' By the 
common law, if the act, by which the injury is occa- 
sioned, is a mere negligence, the remedy would be by 
an action on the case, in which damages for the injury 
only would be recoverable.* But, wherever it amounts 



I Pothier, PrM4Unge,cb.2,$2,ut 1. $3,0.38; J%. lib. 13, tit 
6, 1. 19. 

> Pothier, Ibid. n. 39 ; Dig. Lib. 13, tiL 6, 1. S3 ; Domat, B. 1, tit 5, 
$ 3, n. 6, 19. 

» Pothief, Prtt 4 VMge, ch. 2, § 2, trt. 4, § S^ n. 69, 70, 71. 

* 1 Selw. N. P. 425. 
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to a misfesance, and conversion of the property, there 
the owner is not bound to receive it back, but may re- 
cover the full value of it. If he does receive it back, 
he will still be entided to damages for the injury.* 

§ 270. In the next place, as to the obligadons on the 
part of the lender. These, as the nature of a gratuitous 
loan would naturally lead us to presume, are few, and 
merely accessorial. 

^ 271. In the civil law, the iirst obligation on the part 
of the lender is, to suffer the borrower to use, and en- 
joy the thing loaned during the time of the loan, accord- 
ing to the original intention, without any molestation or 
impediment, under the peril of damages. He is, at 
least, obhged " per se hseredemque suum non fieri quo 
minus commodatorio uti liceat."* We have ah^ady 
seen, that by the common law the baUment may be 
terminated at the pleasure of the lender, and that it is 
always deemed a precarious loan.' 

^ 272. But if, during the time of the use, a stranger 
molests or disturbs the borrower in the use, there the 
remedy of the borrower is solely against the stranger, 
and not agsunst the lender, unless the stranger derives 
a tide from the lender, or does the act by his conni- 
vance ; or unless the loan is made in bad faith by the 
lender, knowing, that the tide is in the stranger, who 
will reclaim it.* 



I Baylitt V. Fiiher, 7 Kng. R. 153 ; Pdey on Agancy, 73, 74, a. (c) ; 
4 T. EL 364 ; Peake N. P. R. 49 ; Murras v. BaHing, 10 JahnB. R. 173 ; 
GOAa V. Ckate, 10 Mua. R. 1S5 ; JThttlodt v. Whtdwnght, 5 Hasi. R. 
104. 

« PoUiisr, Pr*t k Usage, eh. 3, n. 75, 76, 77; Domat, B. 1, tit. {^ 
J3,L1,8; Dig. Lib. 13, tiL 6, 1. 17, n. 3. 

> Vin. Abr. Biilment, D ; Bu. Abi. BailmeDt, D. 

* Fothier, Ibid. n. 79, 60. 
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^ 273. Another obligation of the lender, by the civil 
law, is to reimburse the borrower the extraordinary 
expenses, to which he has been put for the preservation 
of the thing lent. The borrower (as we have already 
seen) is compellable to hear the ordinary expenses, for 
the loan being for his benefit, he must be presumed to 
bear the burthen, as an incident to the use. But the 
extraordinary expenses are at the risk of the lender. 
Thus, if a horse is lent for a journey, the orc^ary ex- 
penses of the horse on the journey are to be borne by 
the borrower. But, if the horse is taken sick, the ex- 
traordinary expenses of the hire are to be paid by the 
lender. So, if the horse is stolen, the extraordinary 
expenses of pursuit and recapture are to be paid by the 
lender.^ And upon the same reasoning, if a coach is 
lent for a journey, the ordinary repdrs of a slight na- 
ture during the journey would belong to the borrow- 
er; but those of an extraordinary nature, as procuring 
a new wheel for one, which had failed, would belong to 
the lender. And in all these cases the borrower would 
hare a lien on the thing, and may detun it, until these 
extraordinary expenses are paid ; and the lender can- 
not, even by an abandonment of the thing to the bor- 
rower, excuse himself from repayment ; nor is he ex- 
cused by the subsequent loss of die thing by accident ; 
nor by a restitution of it by the borrower, without in- 
sisting upon repayment.* 

^ 274. No case seems to have arisen in the common 
' law, where this question has occurred in judgment. 
Probably, in such a case (for it cannot be asserted to 
be clear) in the absence of all counterrening presump- 



1 Fothier, Ibid. n. St. 

« Pothier, Ibid. n. 83, 83 ; Oig. Ub. 13, tit, 6, 1. 18, $ 4. 
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tioDS, if the repairs had conferred a pennanent benefit 
upon the thing loaned beyond the mere use for the 
journey, an obligation to reimburse the borrower to 
that extent might be implied. There might be more 
difficulty in regard to the cure of the sick horse, the 
expenses of which cure might be reasonably presumed, 
within the scope of the contract, to be a charge on the 
borrower, as necessary to his further use upon the 
journey. 

^ 275. Another case of imphed obligation on the 
part of the lender by the civil law is, that he is bound 
to give notice to the borrower of the defects of the 
thing loaned ; and if he does not, and conceals them, 
and any mjury occurs to the borrower thereby, the 
lender is responsible. One case put in the Roman 
taw is, where a party tends an infected vase, and the 
wine put into it by the boirower is spoiled thereby 
bom want of notice, the lend^ is answerable.' A 
mOTe stringent case would be, where a vicious horse is 
lent to put into a chaise for a ride, with a concealment of 
his defects, and thereby the chaise is broken to pieces, 
and the borrower injured in his limbs. How our law 
would deal with such cases, where there is no fraud in 
the concealment, does not appear to have been decided. 
^ 276. Another case of implied obligation on the 
part of the lender m the civil law is, where the thing 
has been lost by the borrower, and after be baa paid 
the value to the lender, the thing has been restored to 
the lender. In such a case the lender must return to 
the borrower either the price or the thing ; for by such 
payment of the loss the property is effectively trans- 
(eired to the borrower.* And the result would be the 

I PoUuer, ib. n. 84 J Dig. Lib. 13, tit ^ I. 18, j a 
* PoUiior, ib. n. 85 ; Dig. Lib. 13, tit 6,\.i7,i5. 
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same, if a recoTery of the full value should be bad by 
the lender in a suit against the borrower for an alleged 
conrersion of the thing. In such a case the property, 
by a satisfaction of ihe judgment, would be transferred 
to the borrower.* The common law seems to recog- 
nise the same principles, though it would not perhaps 
be easy to cite a case on a gratuitous loan directly on 
the point 

§ 277. We next come to the consideration of the 
right or power of the lender to make a revocation of 
the loan. How far the lender may revoke the loan 
at his mere pleasure, has been aheady incidentally 
noticed; and it seems, that by the common law all 
such loans are deemed precarious and during the mere 
will and pleasure of the lender.* But there are also 
revocations implied by law, as by a change of the 
state of the parties. Thus, the death of the borrow- 
er will ordinarily operate as a revocation of the loan ; 
for it is presumed to be a personal confidence and 
benefit. But if such a presumption does not arise 
from the nature and circumstances of the loan, the 
cini law deems the death of the party no revocation.' 
And the death of the lender does not by the civil 
law operate as a revocation of the loan, imless it is 
of the nature called precarious or during pleasure.* 
The general analogy of the common law would lead 
to the condusion, that the death of either party would 
amount to a revocation of the loan. So, if a woman, 
after a bailment made by her or to her, contracts mar- 

1 Pathier,ib.e)i.3,S3,>rt 4, $ S, o. 68. 

> Ontr V. SlortM, tiCoweaR. 687; a Johns. R. 433; lT.a.48D{ 
3 CuDp. R. 464. 
3 Pothier, Prit A UMg«, ch. 3, $ 3, ut ), $ 1, tL 37. 
* Donuit, B. I, tiL 5, § 1,1). la 
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riage, that operates as a tennination or revocation of 
the bEulmeat.' 

^ 278. lo this class of bailments also the question 
may arise, upon whom, in case of any damage or loss to 
the thing loaned, the burthen of proof rests, whether 
on the lender to establish the neglect of the borrower, 
which renders him responsible, or upon the latter to 
establish his innocence, and to show, that the damage 
or loss has been without any neglecL Pothier in some 
passages seems to intimate, that the burthen of proof 
is on the borrower.* It is perhaps not easy to lay down 
any absolute rule on this subject, as the rule of the 
common lawy wluch might not be subject to some ex- 
ception^. Where a demand of the thing loaned ia 
made, the party must return it, or give some account 
how it is lost. If he shows a loss, the circumstances of 
which do not lead to any presumption of negUgence on 
his part, there the burthen of proof might perhaps be- 
long to the plaintiff to estabUsh it There are cases at 
least, in which it has been held, that the plaintiff most 
prove the negl^ence under special drcumstances.' 
But where there is a demand of the thing loaned and 
a general refusal, without any special excuse stated or 
proved, at the time of the demand, there the burthen 
of proof would seem to be on the defendant to nega- 
tive the prim^ facie ri^ of recovery thus made out by 
tjie pluntiff. And in many comphcated cases of evi- 
deece, the burthen of proof may alternately shift from 
one party to the other in different stages of the trial 

1 Viner, Abr. Bailment, D. 
» Fothier, ib. n. 40, 41. 

• Saris T. Packwood, 3 Taant. 264 ; Abbott C. J. in Marth v. Home, 
3 B. & CiM. 33a ; PlaU t. BObard, 7 Cowen R. 497, SOU, note. 
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§ 279. There is another point, in respect to the 
rights of the lender and the borrower, which it may be 
of some importance to mention, although it has been 
already somewhat considered under other heads. It 
is, who is to be deemed the owner or proprietor of the 
thing during the period of the loan, or in other words, 
whether the borrower has a special property in it, or 
only a naked possession. By the civil law the lender 
still retains the sole proprietary interest, and nothing 
passes to the borrower but a mere right of possession 
and user of the thing during the continuance of the 
bailment. Nay, the possession of the borrower is 
deemed the possession of the lender. " Rei commo- 
datse et possessionem et proprietatem retiaemus. Ne- 
mo enim commodando rem facit ejus cui commodat," 
is the doctrine of the Roman code, as well as of the con- 
tinental jurisprudence founded on it in modem times.* 
And the same rule prevails in the common law ; so 
that an action for a trespass or conversion will lie in 
favour of the lender agmnst a stranger, who has obt^ed 
a wrongful possession, or has made a wrongful conver- 
sion of the thing loaned. A mere gratuitous permis- 
sion to a third person to use a chattel does not, m the 
contemplation of the common law, take it out of the 
possession of the owner.' 

§ 280. But notwithstanding the borrower has no 
special property in the thing loaned, still it seems, that 

I Dig. Lib. 13, tit 6, 1. 6, 8; Pothier, Pr«t A Uaage, ch. 1, j 1, wt 2, 
n. 5, ort. 3, n. 9 ; Ayliffc's Pand. B. 4, tit 16, p. 517 ; Domat, B. 1, dt 5, 
5 1, n. 4. 

* Thorp V. Baiiing, 11 Johns. R. 285; Hard v. fFrtt, 7 Cowen R. 
753 ; Orstr v. Stontu, 9 Conen R. fi87 ; 3 Saund. R. 47 & ; Bae. Abr. 
Treepaw, C. 2 ; id. Trover, C ; SmilK v. JHilU, 1 T. R. 480, Aihurst J. [ 
Lotan V. Cra*t, S Cunp. R. 464 ; Putnam t. ffiiey, 8 Johns. B. 433 ; 
Bogt T. GOfton, 13 Johna. R. 141, 561. 
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if the injury done by a stranger is of such a nature, 
that the bailee would be liable over to the lender for 
it, the latter may maintain an action of trespass, and 
even trover, founded upon his possession, to recover 
damages ; for the mere possession of property with- 
out title is sufficient against a wroag-doer.* A ^m- 
pie bailee (said Mr. Chief Justice Best) has a suf- 
ficient interest to sue in trover.* The same doctrine 
is laid down in Blackstone's Commentaries in very 
strong and decided terms." 

^ 281. There is a very loose note in the case of 
Rich V. ^Idred (6 Mod. R. 216), which contains two 
positions, said to have been laid down by Lord Holt, 
on the subject of bailments, which may seem to re- 
quire notice. One is, that if A bails the goods of C 
to B, and C brings detinue against B, the latter may 
plead the bailment to him by A to be redelivered to 
A, and so bring in A as garnishee to mterplead with 
0. It does not appear under what circumstances this 
opinion was expressed ; and it is by no means clear, 
that in all cases such a plea would be good, even for 
the purposes of interpleader at the common law, how- 
ever the case may be in equity. Generally speakmg, 
a bailee cannot, as we have before seen, be in a bet- 
ter situation than the person, from whom he has re- 

» HunI V. ffat, 7 Cowen, 753 ; Bacon Abr. TrespnM, C. S ; Burton 
V. Htigha,^ Biag. R. 173; Sutloav. fiitci, 2 Taunt. R. 302; Sooth v. 
ffilton, I B. & Aid. 59; a Ld. Raym. 91 1 ; Bnrker v. MOUr, 6 Jobna. 
R. 195 ; BatOam v. Tucktr, 1 Pick. R. 389, 395 ; WnUman v. Bobtn- 
ton, 5 Mass. R. 303^ Bac Abr. Bailment, D. ; 2 Bl. Com. 453; 1 Dane'i 
Abr. ch. 17, art. 9. 

> Bvrton v. Hofchet, S Bing. R. 173, 175 ; aee also OgU v. Mkiruen, 
5 Taunt 759 ; ifurrf v. JTeH, 7 Cowen R. 753 ; Anoty t. Delandrie, 
1 Str. R. 505. 

> 3 BL Com. 453 ; Me ako ante, $j 98, 150, 153. 



by Google 



CH. IV.] ON GRATUITOUS LOANS. 193 

ceiTed it. If the latter has no title to detain the prop- 
erty against the owner, he cannot do it ; and his deten- 
tion is a conversion.' 

^ 282. The other position is, that if A bails goods to 
C, and afterwards transfers his whole right in them to 
B, B cannot maint^n detinue for them against C, be- 
cause the special property, that C acquires by the btul- 
ment, is not thereby transferred to B.' This position 
also seems questionable. For if the bailment is a 
naked bailment, no special property passes to C ; and 
what difficulty can there then be in A's transferring hia 
property to a thing in the possession of his agent or 
bailee ? Nothing . is more common than a transfer 
of property, by a principal, of goods in the hands of his 
fector ; and no one doubts, that it is a vahd transfer, 
subject only to any Uen, which the factor may possess. 
So, a transfer of goods, while at sea, in the possession 
of the master of a ship, is deemed a valid transfer, and 
if he refuses to deliver them, upon a due demand and 
refusal the vendee may maintain a suit against him 
for a recovery of them or their value. There is great 
reason, therefore, to saspect the accuracy of the report 
in both respects. 

^ 283. We have already had occasion to notice the 
distinction between a nmtuum and a commodattm. In 
the latter case no special property passes to the bor- 
rower. In the former case the absolute property 
passes to the borrower, it being a loan for consump- 
tion, and he being bound to restore, not the same 
thing, but other things of the same kind.' Thus, if 

1 JfiUon V. Jhukrion, 1 Bun. & Adolp. 450 ; uite, $ 109; 
■ Ante, S 103. 

3 Jonea's Bailm. 64 ; 3 Ld. Rajnn. 916 ; 1 Dane's Abr. ch. 17, nt. 11, 
16; 1 Bell's Com. 255. 
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corn, wine, money, or any other thing, which is not m- 
tended to be re-delivered back, but only an equivalent 
in kind, is lost or destroyed by accident, it is the loss of 
the borrower, for it is his property, and he must re- 
store the equivalent in kind.' In a case in New York 
the accuracy of this doctrine seems to have been 
brought into doubt. There, a person sent to a miller 
a quantity of wheat, to be exchanged for flour, and 
the miller mixed it with a mass of wheat of the same 
quality, belongmg to himself and others. Before the 
flour was dehvered to the party, the mill with all its 
contents was destroyed by an accidental fire, without 
any feult or negligence of the miller. It was held by 
the Court, in a suit by the party, who sent ihe wheat, 
that the miller was not responsible for th^ loss, and 
was not obliged to dehver the flour. The ground was, 
that the contract was not a sale of the wheat, and 
the property in it was not transferred to the miller.* 
Now, in this case; if the flour to be returned was to 
be that ground out of the specific wheat delivered, the 
decision of the court stands upon acknowledged prin- 
ciples. But if other flour only, equal to that, which 
would be ground out of wheat of a like kind and quali- 
ty, was to be returned, it was a clear case of matuum ; 
and the defendant (the miller) was responsible ; for 
the wheat, on the deUvery, became lus property. The 
latter would seem to have been the actual posture of 
the case ; but the Court must have proceeded upon 
the ground, that it was bailment of hire. The case of 
Sla^kter v. Green (1 Rand. Vu-g. R. 3) must be 
supported, if at all, upon the same ground. The de- 

1 Noj'B Maxims, ch. 43 ; Jonea's Bailm. 64, 103. 
> Stymour v. Brown, 19 Johns. R. 44. 
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cision in the fonner case has been pointedly disap- 
proved of upon its circumstances by Mr. Chancellor 
Kent in his Commentaries, whose opinion is supported 
by a later decision in the same state.' The common 
law is coincident with the civil law on this point, as Sir 
William Jones has sufficiently pointed out.' 

^ 284. In the Scottish law, there is a peculiar word, 
fimgible, which is used to designate such articles as 
may be the subject of contracts of tnu/uum. A fungi- 
ble. Id that law, is defined to be any thing whatever, 
which consists in quantity and is regulated by number, 
weight, or measure, such as com, wine, or money ; and 
it answers to the description in the civil law of things, 
of which there may be a nmiuum, res gutB pondere, nu- 
mero, et mensurCi constant? * 

^ 285. Here ends the intended commentary on the 
Contract of Gratuitous Loans, a subject of daily occur- 
rence in the actual business of human life. It has, 
however, furnished very httle occasion for the mterpo- 
sition of judicial tribunals, for reasons equally honorable 
to the parties, and to the hberal spirit of polished sod- 
ety. The generous confidence thus bestowed is rare- 
ly abused; and if a loss or injury unintentionally 
occiu^, an indemnity is either promptly offered, or 
promptly waived. 

1 a Kent Com. 463,464; Biird y. fferf, 7 Cowen R. 7£B, 756, note ; 
Buffum Y. Merry, 3 MsBon R. 47& 

» Jones's Bajlm. 102 ; Dig. Lib. 19, tit. 2, 1. 31 ; Pothier, Prit k ctm- 
ramption ; Doct & Stud. D. 9, ch. 38. 

3 1 BeU'B Com. 255, n. 3 ; Hein. Elem. Pand. Lib. 13, tiL 1, \ 3, 

* HeiueeeiDB Qsea the Mme word to ezpreu the nine things, " m 
fiingibileB." Hein. Etem. Pand. P. 3 ; Ub. 13, tit. 1, \ 3. 
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CHAPTER V. 



ON PAWNS OR FLEDGES. 

^ 286. Hatino gone through with gratuitous bail- 
ments, we next come to the consideration of contracts 
founded in mutual benefit and interest; and first, of the 
contract of Pledge, or Pawn, for these words seem in- 
differently used in our law to express the same idea. 
Sir WiUiam Jones defines a pledge tQ be "a bailment of 
goods by a debtor to his creditor, to be kept till the 
debt is discharged."'* Lord Holt defines it thus; "when 
goods or chattels are delivered to another as a pawn, 
to be security for money borrowed of him by the bail- 
or; and this is called in Latin (he adds) vadium, and 
io English, a paten or pledge."' In the civil law, it is 
properly called pignus, and defined thus; "Pignus 
appellatum a pugno, quia res, quse pignori dantur, 
manu traduntur. Unde etiam viden potest, quod qui- 
dam putant, pignus proprie rei mobiUs constitui.*" 
And in the civil law, a pawn (pignus) was distinguish- 
ed from an hypothecation (hypotheca) in this, that in the 
former the possession was delivered to the pawnee; in 



1 Jcmea'a Bailm. 1 17 ; Id. 36 ; 1 Dane's Abr. cL 17, ut 4. 
> Cbgx* *• Btrnard, 3 Ld, Bajm. 909, 913. 

) IHg. Ub. 50, tit 16, 1. 3, $ 38; Hoin. Pand. Lib. SO, tit. 1, jf % 8, 
4,5. 

* Hy learned ftiend, Ht. CbancelloT Kent, foDowa the definitioii of 
Sir Wmiun Jones. 3 Kent Com. 449. See also Haliiaz'a Analysii of 
the CivU Law, 63 ; 2 BeU's Com. 20. 
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the latter it was retained by the pawner.' The worda 
pignut and hypotheca seem often to have been con- 
founded, for it is said, " Inter pignus autem et hypoth- 
ecam tantum nomine sonus differt." ' Pothier defines 
a pawn or pledge to be a contract, by which a debtor 
^ves to his creditor a thing to detain as security /or Aw 
debU^ The foregoing definitions are sufficiently de- 
scriptiTe of the natvire of a pawn or pledge ; but they 
are, in terms, limited to cases, where a thing is given as 
a mere security for a debt ; but a pawn may well be 
made as security for any other engagement.* The de- 
finition of Domat is, therefore, more accurate, because 
it is more compreheosive, viz., that it is an appropria- 
tion of the thing given for the security of an engage- 
ment^ And in the common taw it may be defined to 
be a bailment of personal property, as security for some 
debt or engagement. In our language, the term pawn 
oc pledge is confined to personal property ; and Ivhere 
real or personal property is transferred, by a convey- 
ance of the title, as a security, we commonly denomi- 
nate it a mortgage. 

^ 287. A mortgage of goods is, b the common law, 
distinguishable lh>m a mere pawn. By a grant, or con- 
veyance of goods in gage or mortgage, the whole 
legal title passes conditionally to the mortgagee ; and 
if not redeemed at the time stipulated, the tide be- 
absolute at law, though equity will interfere 



I Di^-Ub. 1% tit 7, 1.9, $3; Inat Lib. 4, dt 6, $ 7; Pothier.De 
NontineiDen:, art prelim. 1. 

* Dig. Lib. 30, tit 1, 1. S, i 1 i Aylifi^'fl Potid. B. 4, tit 18, p. 524 j 
HaU&x Ami. Civ. Law, 63. 

> Fottiier, De Nuitissement, ail. pi^lira. 1. 

* haac T. Oark, 2 Bolst 306, &c. ; Pothier, l)e NuittMement, n. 11. 
e Doiiiftt,B.3,tit 1,$ J,i).l. 



by Google 



198 ON PAWNS OR PLEDGES. [CH. T. 

to compel a redemption. But in a pledge, a special 
property only, as we shall presently see, passes to 
the pledgee, the general property remaining in the 
pledger.' 

^ 288. There are few cases, if any, in our law, 
where an hypothecation, in the strict sense of the civil 
law, exists ; that is, a pledge without possession by the 
pledgee. The nearest- approach is, perhaps, in the 
case of bottomry bonds, aod claims of seamen for 
wages against ships. But these are rather cases of 
liens or privileges. There have been some cases of 
mortgages of chattels, which have been held valid 
without any actual possession by the mortgagee ; but 
they stand upon very peculiar grounds, and may be 
deemed exceptions to the general rule.* And in 
those cases the Court have recognised the general 
distinction, that a mortgage may be without posses- 
sion; but a pledge cannot be without possession.' But 
of this more hereafter. 

^ 289. Let us consider, then, in the first place, what 
are the essential ingredients in the contract. It may 
be treated in the common law, as in the civil law, as a 
contract founded in the law <rf nature, of reciprocal 
obligations, and of mutual benefit.* 

^ 290. And first, as to the things, wluch may be the 
subject of it. These are, ordinarily, goods and chat- 
tels; but money, negotiable instruments, choses in 
action, and indeed any other thing valuable of a per- 



1 ItyaU V. qvariet, I Atk. 167; lAckharrow t. Mason, 6 Eut, SR; 
GyrUlyou v. Laming, 3 Cnin Eir. 900 ; Badlam v. Tudur, 1 Pick. 389, 
397 ; 1 Dane's Abr. ch. 17, &rt 4, § 11. 

« Ward V. Sumner, 5 Pick. 59 ; Holmta v. Crane, 2 Pick. 607. 

> Want T. Sutnncr, 5 Pick. 59, 60. 

* Pothier, Da NantiiHinent, n. 13, 14, 15, Ifi, 17. 
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sonal nature, such as patent rights and manuscripts, 
may, by the common law, be deUvered in pledge.^ 
But in the civil law, and French law, Potbier seems to 
think, that incorporeal things, such as cboses in action, 
are not deemed to be strictly capable of being convey- 
ed in pledge. However, they are capable, by assign- 
ment, of being effectively used for the same purpose.' 
And it may, perhaps, be doubted, if Pothier*s opinion 
is sustained by the civil law in its full extent.' In the 
Scottish law, goods, wares, and commodities are deem- 
ed the proper subjects of a pledge. Negotiable secu- 
rities, also, are deemed capable of becoming a pledge. 
But, strictly speaking, debts and choses in acdon are 
not so ; though, by being assigned, and the vouchers 
delivered, the same benefit is indirectly obtained.* 

^ 291. It is not indispensable, that the pledge should 
belong to the pledger; it is sufficient, if it is pledged 
with the consent of the owner. And even without the 
consent of the owner, the thing may, as to the parties, 
be completely deemed a pledge, so that the pledger 
cannot reclaim it, except on discharging the obligation; 
for it does not lie in his mouth to assert himself not to 
be the owner.* 



> McLean v. WaUur, 10 Johns. R. 471, 475; Rohtrti v. WyiM, 3 
TmidL R. -J68; Janis V. Rojftrt, 13 Hasi. R. 105; 15 Mass. R. 389; 
Bowman t- fPood, 15 Mhss. It. 534 ; CorUlgou v. Lannng, 2 Cain Err. 
300; I Due's Abr. ch. 17, art. 4, $ 11. 

a PoUiier, Da Nantisseinenl, n. 6, b note, ibid. 

9 Domat, B. 3, tit I, j 1, n. 23 ; Ayliffe'a Pand. B. 4, tit 18, pp. 537, 
530,543; Wood's Civ. Law, 319; Cod. Lib. 8, tit 7, 1. 4. 

* 2 Bell's Cora. 20, 2a 

» Pothier, De NnntiflBement, n. 7, 27, S8 ; Ayliffe'a Pand. B. 4. tit 18, 
p. 53;; 1 Duw's Abr. ch. 17, art. 4, §§ 7,8; Jarvi* v. Rogers, 13 Mass. 
R. 105. 
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^ 292. And by the pledge of a thing, not only the 
thmg itself is pledged, but also, as accessory, the natu- 
ral increase thereof. As, if a ilock of sheep are pledged, 
the young, afterwards born, are also pledged.' 

^ 293. By the civil law, certain things were prohib- 
ited from being put in pawn, such as the necessary 
apparel and furniture, beds, utensils, &c. of a debtor ; 
his ploughs and other utensils for tillage; things es- 
teemed sacred in the civil l4w; the benevolence or 
bounty of a monarch ; the pay and emoluments oi offi- 
cers and soldiers.* With the exception of the two 
last, which stand upon general principles of public poli- 
cy,' the common law allows a debtor to pledge any of 
his property, whether necessaries or otherwise.* 

^ 294. In the civil law, not only property, of which 
the party was at the time in possession, or to which he 
had then a present title, might be pledged ; but prop- 
erty, of which he had neither possession nor title, and 
which should be acquired by him ' in futuro. And 
when the title was so acquired injutwo, the right of 
the pledgee attached immediately upon it.* But, m 
such cases, it was more properly an hypothecation, 
than a pledge. In our law, a pledge is sfrictly con- 
fined to property, of which there may be a present 
possession or title, or in which there is a present vest- 
ed right. 



» Domat, B. 3, tit. 1, 5 1, n. 7, 8, 0, 10 j Dig. Lib, Wl, tit 1, 1. 13, 29 1 
Ayliaii's Psnd. B. 4, tit 18, p. 530. 

DomatjB. I,Ht 1,5 1, n- 84, 25, 26, 37} Cod. Lib. 8, Ut 17,1.8; 
Ayliffe's Pand. B. 4, tit 18, pp. 527, 530. 

i MnCarihg v. Gould, I Ball, ft B.389; 2 Anst 533, 593 ; 1 H. BI. 
687; 3 T. R. 681 ; 4 T. R. 248. 

* Ayliffe'H Pand. B. 4, tit 18, p. 548. 

s DmiiBt, B. 3, tit I, i 1, D. 8, .% 6, 90 ; Dig. Ub. 20, tit. 1, 1. 1, IS ; 
Ayliffis's Paod B. 4, tit 18, p. 530; 
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^ 296. If the pawner has only a limited title to the 
thing, as for life, or years, he may still pawn it to the 
extent of his title ; but when that expires, the pawnee 
must surrender it to the person, who succeeds to the 
ownership.' 

^ 296. In respect to negotiable instruments for 
money, the party, who has a lawful possession of them, 
although not owner, has generally a power of pledging 
them, as well as of selling them absolutely, so as to 
bind the rights of the owner.* But it seems otherwise 
in relation to negotiable securities for goods, as bills 
of lading, where a factor may seU, but he cannot 
pledge the goods.' 

^ 297. Secondly. It is of the essence of the con- 
tract, that there should be an actual delivery of the 
thing. Until the delivery of the thing, the whole rests 
in an executory contract, however strong may be the 
engagement to deliver; and the pledgee acquires no 
right of property in the tfaing.^ What will amoimt to 
a delivery of the thing is matter of law. There need 
not be an actual manual delivery of the thing. It is suf- 
ficient, if there are any of those acts or circumstances, 
which, in construction of law, are sufficient to pass the 
possession of the property. Thus, goods at sea may 
be passed in pledge by a transfer of the muniments of 
tide, aa by a transfer of the bill of lading, an assign- 



1 Boon T. Parker, 2 Term B. 376 ; 4 Cimp. R. 131 ; McOimUe t. 
Dtmtt, 7 East R. S ; 1 Dane's Abr. ch. 17, ut 4, $ 7 ; Domat, B. 3^ tiL 
I, S 3, n. 35. 

> JaniisY.nogtn,13UaaB.R.10!i\ S. C. ISHasa. R. 389. 

■ AbboUon Shipp. P. 3, ch. 9, 5 19. 

* Pothier,DeNantiiseinent,n.8,g; PtnHmdBankv.Shjhb;GM»m, 
R. 433; Tadurv. Bi^ngUm, 15 Ham. R.477; QaUi. Ifiard, 14 Mai& 
R. 393; CorUbfouv. Lauring, 2 Cua Err. 200; i Kent Com. 453; Bao. 
Abr. B«ilmsat B ; 3 EolL R. 439 ; 6 Pick. R. 59, 60. 
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ment, Sec, So, goods in a warehouse may be trans* 
ferred by a symbolical delivery of the key thereof.* 
Sc^ if the pledgee has the thing already in possession, 
as a deposit, &c., there the very contract transfers to 
him by operation of law a virtual possession, as a 
pledge, the moment the contract is completed.* 

^298. In the civil law, although a delivery of the 
thing took place in cases of a strict pledge, pignus, yet, 
as has been already stated, in the case of an hypothe- 
cation, no such delivery or possession was necessary. 
An hypothecation had a complete effect to transfer and 
vest a title in the thing, if that was the intention of the 
parties upon the mere execution of the contract, al- 
though no possession was given, or it was even stipu- 
lated not to be given. This part of the civil law seems 
not to have been adopted, in respect to moveables, by 
any of the states of Modern Europe ; and it was silent- 
ly suppressed by their anxious desire to promote the 
interests of commerce. In none of these states is the 
hypothecation of moveables allowed to prevail (as it did 
at Rome) against a subsequent bond fide purchaser; 
and in many of these states, it is void even against 
personal creditors.' This is true in respect to the law' 
of Scotland, and France ; which agrees with the com- 
mon law of England in makii^ void all hypothecations 
of moveables without a dehvery, so far as regards cred- 
itors.* 

^ 299. And as possession is necessary to complete 
the title by pledge, so,^by the common law, the posi- 

1 a Term R. 463. See also /»«<( t. fftirrm, 12 Mua. R.300; Butt 
{on V. Tucker, I Pick. R. 389, 396. 
> Pothier, N&ntiiBement, d. 9. 

3 3 Bell'a Com. 35, uid the authoritiei there cited. 

4 3 Bell's Com. 35 ; Bmsry on TratU i l» GrotM Avs&ture, oh. 13, 
$ 1 ; 1 VoUd. Com. 341. 
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tive loss, or delivery back, of the possession of the 
thing with the consent of the pledgee, terminates his 
tide." However, if the thing is delivered back to the 
owner for a temporary purpose only, and it is agreed 
to be redelivered to him, the pledgee may recover it 
against the owner, if he refuses to restore it after the 
purpose is fulfilled.* In the civil law it was competent 
for the creditor, after the constitudon of a pledge by 
delivery, to restore the thing to the possession of the 
pledger, either on hire, or imder any other contract, 
without impairing his right. But this principle has 
not, from its inconvenience, found its way into the 
modem jurisprudence of continental Europe.' 

^ 300. TWrdly. It is of the essence of the contract, 
that the thing should be delivered as a security for' 
some debt or engagement. But it is of no conse- 
quence, whether the debt or engagement, for which 
the security is given, is that of the pledger or of any 
other person ; for if there is an assent by dii the proper 
parties, it is equally obligatory in each case.* And it 
may be dehvered, as well as security for a fiiture debt 
or engagement, as for a past ; for one, or for many debts 
and engjtgements ; upon condition or absolutely ; for a 
limited or for an indefinite period.' It may also be im- 
phed as well as express ; ' and it matters not, what is 

1 Per Wilde J. in HotTnu y. Crant, 3 Pick. R. 607 ; JmvU t. Bogtn, 
IS Mass. R. 389, 397. 
* RobtTit T. ffsaU, S TaanL 366 ; Domit, B. 3, tit 1, $ 1, n. aa 

3 Dig. Lib. 30, tiL 1, 1. 37 ; 2 Bell. Com. 33. 

4 Potiiier, NantiHemeDt, n. 16 ; Dom&t, B. 3, tit i, 4 I, n. 39, 33. 

s Umied SlaUt t. fTooe, 3 Crancli, 73 ; Skimu t. Cntig, 7 Cranch, 
34 ; 3 Johni. Cb. R. 309 ; Pothier, Nandnenieiit, Q. IS ; Dig. Ijb. IS; 
tit7,1. 11, $3; 1 Atk.R.336; Prec. Ch.419; 9 Vera. R. 691, fl9B; 
Gilb. Eq. R. 104 ; SUwni y. Beli, 6 Maas. R. 33&. 

B Hein. Pand. P. 4, lib. 20, tit 1, i 7; Dom&t, B. 3, tit 1, $ 1, n, !^ ^ 
4; Afliffit's Fu(L B. 4, tit 18, p. 928. 



by Google 



204 ON PAWNS OE PLEDGES. [cH. V. 

the nature of the debt or eogagement' The contract 
of pledge is not confined to an engagement for the 
payment of money ; but it is susceptible of being ap- 
phed to any other lawful contract whatever." 

§ 301. In all cases the pled^ is understood to be a 
security for the whole and every part of the debt or 
engagement The payment or discharge of a part, 
therefore, still leaves it a perfect pledge for the residue 
of the debt or engagement. " Individua est pignoris 
causa," b the language of the civil law.' 

§ 302. A^ to the persons, by and between whom 
the contract may be made, a few words will suffice. 
All persons, having a general vspacity to contract, may 
enter into this engagement. But persons under disa- 
bilities are affected by a like incapacity in this, as in 
other cases of contract. Married women, idiots, luna- 
tics, and persons non compos from age, debility, or oth- 
erwise, are wholly unable to make a valid pledge, or 
indeed to receive one. But in respect to minors it 
may be otherwise; for their contracts are generally 
not void, but voidable only, and are to be avoided only - 
at their own election. 

^ 303. The next inquiry, to which the subject leads, 
is that of the rights and duties of the pawnee or 
pledgee. (I.) As to his rights. In virtue of the 
pawn, the pawnee acquires, by the common law, a 
special property in the thin^* and is entitled to the 

1 Domit, B. 3, tit. 1, j 3, D. 3, 5. 

a Domat, BL 3, tit. I, $ 1, ■>■ 3, 3, 4. 

9 Pothier, NsntissenieDt, n. 43, 46 ; AjliSe'a Pond, B. 4, tit. 18, 
p. 533; DoiDMt, B. 3, UL 1, H, o-lS; Potbier, Pond. Lib. 3<^ tit. 6, 
$ 1. art. 1, 3. 

* 2 Bl. Com. 396 ; Jones's Bailm. 80 ; Mota v. Conhain, Owen R. 
123,134; RateUfft V. Davw, 1 Bulst 39 i Yelv. 176; Cro. Jac. 344; 
Coggt T. Bernard, 3 Ld. Ilafin. 909, 916; Bac. Abr. Bailment B; 
1 Dane Abr. ch. 17, art 4, i} 1, a 
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possession of it exclusively, during the time and for 
the objects for which it is pledged. If the owner 
should wrongfully repossess himself of the pawn, the 
pawnee may maintain a suit for the restitution of the 
thing itself, or for damages, at his elecdon. If it should 
be taken from his possession by a stranger, he may 
sue the stranger in the like manner.' And in a suit 
for damages, the pawnee may recover against a stran- 
ger the full value of the thing, although it is pledged to 
him for less, as be will be answerable over to the owner 
for the excess.* 

§ 304. If there are any subsequent accessorial en- 
gagements, which either tacitly or expressly are, by 
the parties, intended to be attached to the pledge, the 
pledgee has a tide and right of possession co-extensive 
with the new engagements.' But the mere existence 
of a former debt due to the pledgee does not authorize 
him to detain the pledge for that debt, when it has 
been put into his hands for another debt or contract, 
unless there is some just presumption, that such was 
the intention of the parties.^ The rule in such cases 
strictiy applies, that the contract is to govern the rights 
of the parties. " Modus et conventio vincunt legem." 

^ 305. It has been said in argument, that the rule 
of the civil law is different ; and that the pawnee may 
insist upon being p^d ^1 the debts due to him, whether 
those debts were secured by the pledge or not, before 
he can be called i^on to deliver it up. Perhaps it yet 

1 3 Siand. a. 47, WiUiuns'a iu>t« ; Woodr^ v. Baits, 8 ^'^^- &• 
333. 

■ I^ <r. Barhr, 5 Bitm. 457. 

" Pr«. Cb. 419 ; 2 Vera. 691. 

* JmvU T. Sogen, 15 Mua. R. 389, 397, 414 ; Orcen t. fbrmer, 
4 Bnn. R. 3314; 6 T. R. 356; 7 East B. 234; IS Maw. B. 490; 
SKontCom. 454; Prflc.Cb.419i 3TsnLR.fl9I. 
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remains doubtful, whether the rule of the civil kw was 
intended to apply to any cases, except those, in which 
there was an implication, that the subsequent debts 
should be tacked to the preceding by the consent of 
the parties.' Pothier, however, deems the civil law 
clear on this point of retainer for other debts,, indepen- 
dent of any such consent. And he states the French 
law to concur with the civil law in all cases, where the 
claim is certain, and does not sound merely in dam- 
ages.* By the Scottish law, if the precise limits of the 
security, and the special appropriation to a particular 
debt, are not established by the clearest evidence, the 
pledge will be deemed an effectual security for all 
debts.' 

^ 306, The pledge applies not only to the debt or 
other engagement, but also to all the incidental charges 
and expenses. If, for instance, a pledge is for a debt, 
it covers the interest upon the debt ; and if the paw- 
nee is at any expense about the pledge, that also is 
covered.* 

^ 307. In the civil law it should seem, that the 
pledgee has not any property in the thing ; but a mere 
right of detainer. " Pignus, manente proprietate debi- 
toris, solam possessionem transfertad creditorem;"* or, 
as we should say, the pawnee has a mere lien, and no 
property. Strictly speaking, at the common law, a 
mere hen may be constituted, without either a jus in 

1 Jama T. Ragtn, 15 Mass. R. 389, 397, 407, 41S ; Cod. Lib. 8, th. 
37 i Wood, Civ. Law, 222 ; 2 Kent's Com. 455, & note. 

^ Pothier, Nantiasement, n. 47. 

3 1 BeU Com. 664 ; 2 Beli Com. ^ 

< Domat. B. 3, tit ], 5 3, n. 4, 19, 20; Ajliffe's Pand. fl. 4, tit 18, 
p. 531, 533, 537 ; 1 Dane's Abr. ch. 17, ut 4. 

s Dig. Lib. 13, tit 7, 1. 35, S 1. 
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re or a ju$ ad rewi,' though for the most part it is ac- 
companied by a special property. In the law of Scot- 
land a pledge confers what is called a real right, (that 
is, a right in the thing,') but it is not attended with any 
other effect, than the power to retEun the pledge, and 
to apply judicially for a warrant to have it sold 
for the debt or- engagement.' 

^ 308. Another right resulting, by the common law, 
from the contract of pledge, is the right to sell the 
pledge, when there has been a default in the pledger in 
complying with his engagement. - Such a default does 
not devest the general property of the pawner, but still 
leaves in him (as we shall subsequently see) a right 
of redemption. But if the pledge is not redeemed 
within the stipulated time by a due performance of the 
contract, -for which it is a security, the pawnee has 
then a right to require a sale to be made thereof, in or- 
der to have his debt or indemnity. And if there is no 
stipulated time for the payment of the debt, but the 
pledge is for an indefinite period, the pawnee has a 
right, upon request, to a prompt fulfilment of the en- 
gagement, and if the pawner neglects .or refuses to 
comply, the pawnee may, upon due demand and no- 
tice to the pavraer, require the pawn to be sold.* 

^ 309. By the civil law a right of sale was given to 
the same effect as in the common law. The sale 
might be by a judicial order of sale, or by the act of 
the party, after due notice to the owner ; and in either 
case, if the sale was bimA fide, it completely passed 
the title to the purchaser. Justinian, however, direct- 

' Bract T, Dnthai o/MaHbonm^ 2 P. Wms. A91. 

» 1 BeU Ccm. 819. 

s 3 Bell Com. 20, 21, 22. 

* 3 Kent Com. 4S2. 
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ed, that if any mode of selling was prescribed by the 
parties, that should be foUowed ; but in the absence of 
any .such stipulation the pawnee might sell, after two 
years from the proper notice to the party, or from a 
judicial sentence, and not before.' The modem na- 
tions of continental Europe, and others using the civil 
law, seem generally to have adopted the rule of re- 
quiring a judicial sale.' 

§ 310. The law df England, existing in the time of 
Glanville, seems to have required a judicial process to 
justify the sale, or at least to destroy the right of re- 
demption.' But the law, as at present established, 
leaves an election to the pawnee. He may file a bill 
in equity against the pawner for a foreclosure and sale ; 
or he may proceed to sell ex mero motu, upon giving 
due notice of his intention to the pledger. And in the 
latter case, if the sale is bond fide and reasonably 
made, it will be equally as obligatoiy, as in the first 
case.* But a judicial sale is most advisable in pledges 
of lai^e value ; as the Courts watch any other sales 
with uncommon jealousy and vigUance ; and any ir- 
regularity may bring its vaUdity into question.* With . 
the exception of Louisiana, where the civil law pre- 

i Pothier, Pand. Lib. 30, tit 5, art, 1. 5 fis n- 16, ]9; Hoinecc. Pairf. 
P. 4. Lib. SO, tit. 5, jl 37, 38, 39, 43; Cod. Lib. 8, tit. 3, 1. 3; DoDMt, 
B. 3, tit 1, § 3, n. 9, 10; A^liffc's Pand. B. 4, tit 18, p. 533. 

s Pothier, Nantissement, n. 34, 3T; Enik. tnst. B. ft, tit. 1, S 33; 
Cod. Civ. art 3078; Cod.LouiBiuiia,aTt 3J3S; 3 Kent Com. 453 ; Do- 
mat, B. 3, tit 1, j 3,.n. 1, 3. 

3 Glaiivi]le,Lib. 10,ch.l,ch.6;lReeve'BHist.I6I, 163; SBellCom. 
30> 21. 

* Pothtntr ». Dawton, 1 Holt, N. P. R. 385 ; TVeJter y. ffOMm, I P. 
W. 361 ; I Brown, Pari. Gas. 494 ; Lockumod, v. Euxr, 9 Mod. 278 ; 
3 Atk. 303 ; CorUlyov v. Lamina;, 3 Cain Err. SOO ; 2 Kent Com. 453. 

s 3KetitCoin.452,453,454;Prec. Ch. 419; Gilb. Eq. R. 1(M ; IVei. 
378; 3 Bn>.Ch.R.Sl; HaHf. 7>n i^yot, 3 Johni. Ch. R. 63. 
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vails, the English rule seems generally adopted in 
America.' 

^311. The case of pawns seems distinguishahle, ia 
this respect, from the ordinary case of liens ; for a mere 
right of lien is not understood to carry with it any right 
of sale to secure an indemnity. The foundation of the 
distinction rests in this, that the contract of pledge car- 
ries an implication, that the security shall be made ef- 
fectual to dischai^e the obligation ; * but in a case of 
lien, nothing is supposed to be given but a right of re- 
tainer.' 

^ 312. But it may be asked, what are the rights of 
the pledgee when the pledge is sold, and there are va- 
rious clmms upon the funds produced by the sale *! 
This subject is treated at lai^e in the civil law ; and a 
few of the leading distinctions will here be adverted ta 
In the first place, those creditors, who have what are 
caUed privileged debts in the civil law, that is to say, 
debts, in respect to which a hen or right of preEerence 
exists on the property, enjoy a priority of payment, and 
are to be pud before the pawnee; and privileged 
creditors of equal rank are to take pari passu. In the 
next place, those creditors, who, as mortgagees or 
pawnees, have a specific title to the thing, take accord- 
ing to the priority in point of time of their tides, unless 
some pecuhar circumstances intervene to vary the rule. 
In the next place, if the pledge is for the joint bene- 
fit of several creditors, each of them is entided to share 
equally with tlie others according to his debt But if 

1 3 Kent Com. 453,453; Cortdyoti v. Lanting, 2 Cain Err. 900; 
McLe/m v. ffWJter, 10 Johna. R. 471 ; OkHmA t. Jama, 13 JOtae. R. 
146 ; Hart t. Ten EyA, 2 Johns. Ch. R. 62. 

" Gibbs C. J. ID Poifener v. Daattm, 1 Holt's N. P. C. 385. 

* 3 Ben Com. 95, 96. 

27 
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the thing is pledged severally to two creditors, without 
any communication with each other, and one of them 
has obtained the possession, he is entitled to a prefer- 
ence, for " In sequali jure melior est conditio possi- 
dentis." He therefore, in the case of a sale, is pre- 
ferred, in receiving compensation, to all the other 
creditors, who hare entered into a contract of pledge 
with the debtor.' 

^ 313. Few cases have arisen upon this subject in 
the common law ; and it would be unsafe to rely whol- 
ly upon the civil law, as furnishing safe analogies for 
our guidance. In the absence, however, of any au- 
thority, the Civihans may assist our inquiries ; and for 
this purpose, Domat, in an especial manner, may be 
consulted with advant^e.^ It had been decided, that 
a person, who held a mortgage as security for a debt 
due to himself and for another debt due to a third per- 
son, and who had agreed to sell the property, whenever 
he could reahze a sum equal to both debts, and to a^- 
ply the proceeds to the payment of the debt of the 
third person, was entitled, if the proceeds were insuf- 
ficient to satisfy both debts, to satisfy his own debt 
first, and apply the surplus only to the other debt.* 
The case seems to have turned upon the construction 
of the pecuUar language of the agreement. But the 
Coiul said, that as there was no stipulated appropria- 



I Dornut, B.3, fiLl, § 5, per tot; Heinecc. Pind. P. 4, Lib. 20, tit 
4, §S 31 to 36; Ajliffe^ Pwd. B. 4, tit. 18, p. 530; Domnt, B. 3, tit. 1, 
{ 1, D. 13, 14, S 3, D. 3 ; Pothier, Pand. Lib. 20, tit. 4, per tot. 

s Pothier, Nantissement, n. 36 ; Heinecc. Pand. 4, Lib. 20, (it. 4, 
{ 36 ; Dig. Lib. SO, tit I, 1. 10 ; AyliSb's Pand. B. 4, tit. 18 ; Domat, 
B.3, tit 1, $1, D. 14; Wood Civ. Law, 331; Domat, B. 3, tit I, $ 5, 
per tot; Pothier, Pand. Lib. 30, tit 4, per toL 

3 Manhaa t. Bryant, 13 Uan. R. 331. 
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tioQ in case the proceeds should fall short of both 
debts, the party holding the pledge was entitled to 
satisfy his own demand first, and to pay over the sur- 
plus only to the other party. This seems to follow 
out the rule of the civil law, which, ia a like case, con- 
siders the possession as entitling the party to a prefer- 
ence.' 

^314. If several things are pledged, each is deemed 
liable for the whole debt or other engagement. And 
the pledgee may proceed to sell, until the debt or other 
dues are completely discharged. And if one thing per- 
ishes by accident or casualty without his de&ult, he 
has a right over all the residue for his whole debt <x 
other duty.* And the pledgee may sell not only the 
things pledged, but all their increments. But when 
once he has obtained an entire satis&ctioo, he can pro- 
ceed no farther ; and if there is any surplus, it be- 
longs to the pledger.* If the things pawned are insuf- 
ficient ■ to pay his whole debt or other duty, the sur- 
plus constitutes a personal charge on the debtor or 
other contracting party, and may be recovered accord- 
ii^ly.* And the pledgee may release one of the things 
■ pawned without aflecting any of his rights to the oth- 
ers.* 

^ 315. The possession of the pawn does not sus- 
pend the right of the pawnee to proceed personally 

1 Domat, B. 3, tiL 1, ^ 1, n. 14 ; Dig. Lib. 30, tit. 1, 1. 10 j Dig. Lib. 
50, L 138 ; PoUiier, Pand. Lib. 30, tit 4, $$ 30, 31. 

» Doniat, B. 3, tit I, $ 1, n. 18, j 3, n. 13; Raidiffe t. DavU, Yelr. 
176 ; Bac. Abr. BaUmeot B ; Adod, 3 EUk. R. SOU. 

3 Domat, B. 3, tit. 1, I 1, n. 29, § 3, d. 13 ; Bac. Abr. Bulment B ; 
SEereu v. Bttt, 6 Hasi. R. 339. 

* Domat, B. 3, UL 1, § I, n. 31; SBrown, Cii. R. ISS; South Sta 
Cimpany v. DuTieonA, 2 Str. 919. 

s DooMt, B. 3, tit 1, j 3, D. 13, 14. 
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against the pawner for his whole debt or other engage- 
ment without selling the pawn ; for it is only a collate- 
r^ security.' If the pawner, in consequence of any 
de&ult or conversion of the pawnee, has recovered 
back the pawn or its value, still the debt remains and 
is recoverable, unless in such prior action it has been 
deducted.' And it seems, that by the common law 
the pawnee, in such an action for the value, has a right to 
have the amount of his debt recouped in the dam- 
ages.* 

^ 316. It would seem, that by the civil law the 
pawnee could not be forced to commence a personal 
suit against the debtor, where there had been an 
omission to sell the pledge. The language of the Code 
is, " Persecutione pignoris omiss4 debitoris actione 
personali convenire creditor urgeri non potest." * 

^ 317. In speaking of sales by the pawnee it has 
been assumed, that there is no special agreement 
between the parties, as to the time or mode of sale 
existing, nor any stipulation wholly mterdicting any sale. 
If such an agreement should exist, it must ordinari- 
ly regulate the rights of both parties ; and neither of 
tiiem will be allowed to depart from it with impunity.^ 
But where there was an express prohibition of sale in 
the terms of the contract, the civil law- authorized the 
jJedgee to demand his debt, and upon the pledger's 
refusal to pay it, enabled him to obtain a judicial de- 
cree for a sale ; for it was said, that otherwise the pawn 

1 SoviK Sta Companii v. Dunetmb, 3 Str. 910 ; Bbc. Abr. BftilmeDt B ; 
Anon, 13 Mod. Si;4 ; Hult R. 44tl ; 1 Duie'a Abr. ch. IS, art. 4, § 9. 
» Raidifft V. Davia, Yelv. 170 ; Boc. Abr. Bulmeat B. 
1 Jarmt y. Bogtri, IS Mub. R. 3B9. 

* Pothicc, P«nil. Lib. SO, tit. 6, 5 2, 1. 6 ; Cod. Lib. 8, tit 14, 1. 24. 
■ SUvtni V. BtU, 6 Mus. K. 3:K). 
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might be useless.' The common law does not appear 
to have made any direct provision in such a case. How 
far a Court of Equity might interfere to grant redress, 
it is not perhaps easy to say, especially if the pledge 
is perish^le. 

^ 318. But the right of the pledgee is strictly con- 
fined (o a sale ; for he cannot appropriate the property 
to himself upon the default of the pledger ; nor can he 
so appropriate it (as we shall hereafter see) by any 
agreement with the pledger, that upon such default 
it shall be irredeemable.* 

^ 319. In respect to sales also, there is this salutary 
restnunt upon the pawnee to secure his fidelity and 
good laith, that he can never become a purchaser at the 
sale. Tins rule will be found recognised equally m the 
common law and the civil law.^ 

^ 320. Where there is no contract on the part of 
the pledgee requiring him to sell the pledge, it has 
been said, that at the common law he is not compel- 
lable so to do ; but he may retain the pledge until the 
discharge of his debt or other contract. This doctrine 
is true with reference to the case, in which it was used ; 
for the pdnt there was, whether a creditor, by a foreign 
attachment or execution, cduld compel the pledgee to 
sell ; and it was very properly held, that he could not* 
But a Court of Equity might, in a fit case, interfere in 
favour of the pledger, and compel a s^le, if it was 
clear, that the property would produce more than suf- 
ficient to satisfy the debt, or if it was of a perishable 
nature. The civil law has authorized a compulsive 

> Domit, B. 3, tit 1, 5 3, n. 10 ; Ayliffe'a P&nd. B. 4, tit 18, p. 53a 
» Domat, B. 3, tjt 1, 5 3, n. 11. 

s Ayliffe's Pand. B. 4, tit 18, p. 534 ; Cod. Lib. 8, tit 28, 1. 10. 
* Badlan *. Titdttr, 1 Pick. 38», 400. 
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sale against the creditor, if not universally, at least in 
many cases,' 

§ 321. Where the pledge is a negotiable security, 
(such as a negotiable note,) the pledgee has a right to 
■ recover and receive the money due thereon, and to 
sue for it in his own njime. But he has no light (un- 
less perhaps in a very extreme case) to compromise 
with the parties to the security for a less sum, than 
the sum due on the security.* 

^ 322. In the next place, as to the right of the 
pledgee to alienate the property. It is very certain, 
that at the common law he cannot alienate the proper- 
ty absolutely, nor beyond the title actually possessed 
by him, unless in very special cases.' But if the 
pledge is of mere current coin, or negotiable securi- 
ties, capable in their own nature of passing by delive- 
ry, there, if the pledgee sells to a bond fide purchaser 
without notice, the latter acquires an absolute property 
in the pledge. For in a concurrence d equal rights 
he, who has trusted the party, and enabled him to 
impose upon another, shall be bound by his acts. 
Thus, if the pledge is of certificates of stock, which 
may pass by delivery, a bond fide purchaser, or subse- 
quent pledgee, may hold the stock against the real 
owner.^ The like rule applies to negotiable securities.* 
§ 323. But if a negotiable note, or other security, 
contains on it any intimation, that it belongs to another 



I Pothier, P«nd. Lib. 20, tit. 5, 5 4, n. 16. 

B //DMum V. Wood, IS Masa. R. 534 ; GorfKi r. Jama, 13 JohiM. R. 
Hfl. 

* Dfmaiittmty t. Mttealfe, ft Vera. 6»l ; 1 Eq. Caa. Abr. 334 ; Free. 
t% 4 It! I fhriop r. Hoarf, 3 Atk. 43 ; Piekering v. Butk, IS East E. 38. 

* Jartit V. RofCtrt, 13 Masa. R. 105 ; & C. 15 Hasa. R. 389. 

* Ihwmm V. M'ood, 15 Masa. R. 534 ; Garitdt v. Jamet, IS Jobaa. R. 
Mill (Mntr.MoTiin.lBo*. &Pd1LI43} Ptaeodtw. £iodu, Dong. 
K. Will I a Atk. SO i 1 BiuT. 453: 



by Google 



CH. v.] ON PAWNS OR PLEBOES. 215 

person, or is for his accouot, there it is incapable of 
being pledged for the use of the holder.* And the 
rule, in respect to negotiable securities, seems con- 
fined to cases of securities, which pass as money. For 
although a bill of lading of goods is negotiable, yet if 
the consignee has a mere lien for advances, he cannot 
pledge them by indorsing the bill of lading, (though he 
may sell them,) even if the pawnee is ignorant, that 
he is not owner ; unless indeed the owner should have 
enabled htm so to act by holding him out to the worid 
exclusively as owner ; for then he might be bound by 
the pledge.* 

§ 324. The pawnee may, by the common law, de- 
hver over the pawn into the hands of a stranger for 
safe custody without consideration j ' or he may sell 
and assign all his interest in the pawn ; or he may 
convey the same interest conditionally, by way of 
pawn, to another person, without in either case de- 
stroying or invalidating his security.* But if the 
pledgee should undertake to pledge the property (not 
being negotiable securities) for a debt beyond his own, 
or to make a transfer thereof to his own creditor, as if 
he was absolute owner ; it is clear, that in sucl^ a 
case he would be guilty of a breach of trust ; and his 
creditor would acquire no title beyond that held by 
the pawnee. The only question, which, imder such 

1 jyatidi V. Barmden, 6 TiuDt R. lOa 

■ AViMwne v. ThontUm, 6 E«9t &. 17 j Wartini v. CW«, III. Si. Selw. 
140 1 SkipUy V. JTymrr, 1 M. &. Selw. 484; Ptekering v. Bmk, 15 
East R. 38 ; QuWroi v. TVucnum, 3 K. & Cresw. 343. 

» IngeTMoa V. Fort Bokktiin, 7 Cowen R. 670. 

* Moita V. CmUiarn, OweD R. 1S3; Ralitiffe v. Davis, I Biila. R. 39; 
a C. Yelv. R. 178 ; Cro. Jac. 244 ; Jackaon J. in Jarvu v. Rogtrg, 15 
lloM. R.389, 408; Mann r.ShipmT,2Eut,Sa3,SSS; McCdi^\.D»- 
Mf, 7 Ewt, 6, 7. 
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circumstances, would seem to admit of controversy, is, 
whether the creditor would be entiUed to retain the 
pledge until the original debt was discharged, or 
whether the owner might recover the pledge, as if the 
case was a naked tort without any qualified i^ht in the 
first pledgee. 

§ 325. The doctrine of the common law now estab- 
Ushed ui England, after some diversity of opinion, is, 
that a factor, having a lien on goods for advances, or 
for a general balance, has no right to pledge the goods ; 
and if he does, he conveys no title to the pledgee.* 
The effect of this doctrine is, in England, to deny to 
the pledgee any right in such a case to retwn the 
goods, even for the advances or balance due to the 
factor. In short, the transfer is deemed wholly tor- 
tious ; so that the principal may sue for and recover 
the pledge without making any allowance or deduction 
whatsoever for the debt due by him to the factor. 
The inconvenience, not to say harshness, of the latter 
part of the doctrine has been very seriously felt in 
England. And what renders it somewhat objection- 
able in principle is, that it is admitted, that the factor 
has a right to assign or deliver over the goods, as a 
pledge or security, to the extent of his lien thereon, if 
he avowedly confines the assignment or pledge to that, 
and does not exceed his interest' Now, if the right 



I Da^Aigm) V. DuvnU, 5 T. R. 604; JVewtomt \. Thornton, 6 East 
R. 17 ; JUeComb v. Davit*, 7 East R. 5; Martmi v. Cola, 1 M. & 
S«lw. 140; ShipleTi v. Kn/mer, 1 M. & Selw. 4-4 ; JaUy y. Kalhbmt, 
3 M. & Sehv. S98 ; Pickciing v. Butk, 15 Eoet R. 44 ; Queiroz v. 
TViMinan, 3 Barn. &. Cresw. :i4a. 

s Mann v. Skipntr. 3 East R 533, 529; McComb v. Davie*, 7 East 
R. 6, 7; Kwkem t. WiUon, 4 Bam. b Aid. 443; 1 Bell Com. 483; 
3 BeU Com. 95; Ur^viaH v. Akhtr, 4 Johns. R. 103; 3 Emit Com. 



by Google 



CH. v.] OS PAWNS OB PLEDGES. 217 

or lien of the factor is capable of assignment or trans- 
fer at all, as an interest or right adhering to the 
goods, and entitled to accompany the possession, there 
seems great difficulty in m^nt^ning, that, because the 
tiUe to the pledge is infirm in part, upon a general 
transfer or a general pledge, it shall be bad in toto, not- 
withstanding the pledgee may be an innocent 6on(?_^de 
holder. The general denial of the right to pledge by 
factors does not appear to have approved itself to the 
minds of Lord Eldon and Lord Ellenborough ; ' and 
it has been suggested by Mr. Bell, that it probably had 
its origin in mistake.* Pariiament, however, has at 
length interfered, and placed the doctrine on this sub- 
ject upon a far more rational foundation, than it was 
placed by the decisions of Westminster Hall. 

§ 326. In America the general doctrine, that a foe- 
tor cannot pledge tlie goods of his principal, has been 
frequently recognised.* But it does not appear, as yet, ' 
to have been carried to the extent of deeming the. 
pledge altogether a tortious proceeding so that the i 
tide is not good in the pledgee even to the extent of 
the lien of the factor ; and the principal may maintain ' 
an action against the pledgee without discWging th^ 
hen, or at least without giving the pledgee a right to 
recoup the amount of the lien in the damages. Con- 
sidering the present slate of the English law on this 
point, and the unsatisfactory principle, on which the 
former doctrine rests, it would perhaps be matter of / 

I PuttnMjr V. £2/mer, 3 Esp. R.183; Piektring v. Bu^ iS EmI, 44. 

a 1 Bell Com. 4BC ; 3 Kent Com. 491, note [a.) 

9 Kinikr v. Shav>, 3 Mass. R. 398 ; Odiome t. Jiaxcg, 13 Mus. R. 
178 i 3 Kent Com. 455, 456, 487, 468; JnrtM t. Rogtn, 15MMS.R. 
389; VrtiithaH v. Mchitr, 4 Johiu. R. 103; Van Amringt t. Peabods, 
1 Mmod R. 440. 
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regret, if the American Courts should feel themselves 
constrained, by the pressure of authority, to yield to it." 
§ 327. But whatever doubt may be indulged as to 
the case of a factor, it has been decided, that, in case 
of a strict pledge, if the pledgee transfers the same to 
his own creditor, the latter may hold the pledge, until 
the debt of the original owner is discharged.* And it 
has been intimated, that there is, or may be a distinc- 
tion favourable to the pledgee, which does not apply, 
or may not apply to a factor, since the latter has hut 
a lien, whereas the former has a special property in 
the goods.' It is not very easy to point out any sub- 
stantial distmction between the case of a pledgee and 
the case of a factor. The latter holds the goods of 
his principal, as a security and pledge for his advances 
and other dues. He has a special property in them, 
and may maintain an action for any violation of his 
possession either by the principal or by a stranger. 
And he is generally treated, in juridical discussions, as 
in the condition of a pledgee.* But whether the dis- 
tinctioD is well or ill founded, it does not materiaUy 
affect the reasoning, that assigns to the pledgee of a 
factor a right to detain the pledge until the lien of the 
factor is discharged. And where, instead of a mere 
pledge, there is an actual transfer of the goods by a 
deed or other legal conveyance by way of mortgage, 
there is no quesdon, that the mortgagee may assign 
over the goods ; and the assignee will be entitled to 

1 3 Kent Com. 491, note (a.) 

» Jarw V. Ragert, 15 Mass. R. 389. ' Id. p. 408. 

* McComb V. Davitt, 7 £ast R. 5; Whitaker on Liens, 137; 2 BI. 
Com. 39S, 396 ; Jones's Bailm. 65, 86 ; 2 Kent Com. 456 ; 3 Saund. R. 
47, note bj Williams ; 1 BeH Com. 483 ; 2 Bell Com. 20, 93 ; Paloy oa 
Agenc;, ch.5&ch.6,p.S83to38& 
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hold them agfunst the mortgagor, until the mortgage 
debt, originally contracted, is paid. In such a case a 
legal, though defeasible title, is vested in the mortga- 
gee, and not a mere hen, and to the extent of that title 
his assignment is operative and valid, and cannot be dis- 
turbed by the mortgagor, even though the mortgagee 
shsdl have assumed to convey an absolute title. 

^ 328. Upon this subject, the civil law seems to have 
adopted the following rule. It enabled the pawnee to 
assign over, or to pledge the goods again, to the extent 
of his interest or lien on them ; and, in either case, the 
transferree was entitled to hold the pawn, until the orig- 
inal owner discharged the debt, for which it was pledg- 
ed.* But beyond this, the pledge was inoperative, and 
conveyed no title, according to the known maxim, 
**Nemo plus juris ad alium transferre potest, quam 
ipse hfi)eret." * A relaxation of the strict rule of the 
civil law, founded upon the convenience of commerce, 
has worked its way into the modem jurisprudence of 
Continental Europe ; and the power to pledge has been 
allowed to factors, so as to bind the goods to, the full 
extent of any advances made upon them, though not 
for any antecedent debts due from the factor. Mr. 
Bell, in his Commentaries, has given an interesting 
view of the origin, progress, and present state of the 
law of Scotiand, as well as of the Continent of Europe, 
on this subject, which will reward a careful perusal.' 

§ 329. Another point, usually discussed under this 
head, is, how far the pawnee is entitled to use the 
pawn. Much of what properly belongs to this subject 

1 Cod. Lib. e, tit. 24, 1. 1 ; Domat, B. 3; tit 3, § 6, n.! to7; Aylifib'4 
Ptud. B. 4, tit 18, p. 539. 
» IHg. Lib. 50, tit 17, 1. M i Cod. Lib. 8, tit 16, 1. «. 
3 1 BeU'B Com. 483 to 488. 
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has been already anticipated under other heads.' The 
true rules deducible from the common law authorities, 
and founded upon the presumed intentions of the 
pawner, seem to be the following. (1.) If the pawn is 
of such a nature, that the due preservadon of it re- 
quires some use, there it is not only Justifiable, but it is 
indispensable to the faithful dischai^e of the duty of 
the pawnee.' (2.) If the pawn is of such a nature, that 
it will be worse for the use, such, for instance, as the 
wearing of clothes, wluch are deposited, there the use 
is proldbited to the pawnee.' (3.) If the pawn is of 
such a nature, that the keeping is a charge to the 
pawnee, as, if it is a cow or a horse, there the pawnee 
may milk the cow and use the milk, and ride the 
horse by way of recompense (as it is swd) for the 
keepmg.^* (4.) If the use will be beneficial to the 
pawn, or indifferent, there it seems, that the pawnee 
may use it ; as, if the pawn is of a setting dog, it may 
well be presumed, that the owner would consent to the 
dog*s being used in partridge shooting, and thus con- 
firmed in the habits, which make him valuable. So 
books, which will not be injured by a moderate use, 
may be read, examined, and used by the pawnee.^ 

^330. (6.) Bat, if the use will be without any injury, 
and yet the pawn will thereby be exposed to extraor- 
(Unary perils, there the use is impliedly interdicted. 



1 Anta, $S 69, BO. » Jooes's B&tlm. 81. 

* 3 Salk. 533 ; 3 Ld. Ray. 909, 916 ; Jooee'a Bailm. Bl . 

* 3 StOk. 533 ; Cogg$ t. Btrnard, 3 Ld. Bay. 909, 917 ; Jones's Bailin. 
ei ; 1 Dane's Abr. ch. 17, art. 4, § 3. 

■ Joiwb's Bulm. 81 ; Monti v. Conkam, Owen R. 133, 124. 

* Mr. ChmeeUoT Kent thinka the profits should belong to the pawner, 
Bod be deducted irom the debt ; 3 Kent Cora. 450. 
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Sir William Jooes, indeed, suggests, that in such a 
case the goods may be used, (by which he is presumed 
to mean lawfully used,) but at the peril of the pledgee.' 
Thus, he says, " If chains of gold, earrings, bracelets, 
or other jewels, are pawned to a lady, they may be 
used by her, but at her peril ; for if she is robbed of 
them, the loss is her own.* in another work of con- 
^derable authority it is s^d, that if the goods pawned 
, will be the worse for using, the pawnee must not use 
them ; otherwise he may use them at his peril. As, 
jewels pawned to a lady, if she keeps them in a bag, 
and they are stolen, she shall not be chained. But, if 
she go with them to a party, and they are stolen, she 
shall be answerable."' To the former position. Sir 
William Jones objects, "because (he says) the bag 
could hardly be taken, privately and quietly, without 
her omission of ordinary diligence." And he considers 
himself well supported in this objection by the authori- 
ties.^ This, however, will be matter of discussion in a 
subsequent section. But it may well be doubted, 
whether there is any foundation for the doctrine, which 
is affirmed, both by Mr. Justice BuUer and by Sir 
WiUiam Jones, that in case of a deposit of things, 
which are not hurt by use, the depositary may, at ki$ 
peril, use them. The language of the authority, which 
is principally relied on for its support, does not, when 
properly construed, justify any such conclusion. In 
Coggs V. Bernard, (2 Ld. Ray. 909, 916,) Lord Holt 
says, "If the pawn be such, as it will be worse for 
using, the pawnee cannot use it, as clothes, &.c. But, 



1 Jones's Bailm. 61. ^ Jonea'a Bailm. 81. 

* Boller-a N. Priiu, 73. * S Stlk. 53S ; S Ld. Ray. 916, 917. 
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if it be such as will never be worse, as, if jewels for the 
purpose were pawned to a lady, she might use them. 
But then she must do it at her ovm periL For where- 
as, if she keeps them locked up in her cabinet, if her 
cabinet is broken open, and the jewels taken Irom 
thence, she would be excused. If she wears them 
abroad, and is there robbed, she will be answerable. 
And the reason is, because the pawn is in the nature 
of a deposit, and as such, is not liable to be used." 
Now, the reason here given, so far from proving, that 
the pledgee may lawfully use the jewels, expressly 
negatives any such right. And unless the contrary is 
expressly agreed, it may fairly be presumed, that the 
owner of such a pawn would not assent to the jewels 
beiag used as a personal ornament, and thereby ex- 
posed to unnecessary and extraordinary perils. 

^ 331. The civil law does not, in respect to the right 
of using pawns, seem materially to differ from the com- 
mon law, unless there is an exception furnished by the 
rule of the civil law, that where the pawn is used (as if a 
cow is milked) and a profit is obtained thereby, the 
pawnee shall be bound to account for the profits, de- 
ducting all expenses for the keepmg.' Mr. ChanceUor 
Kent seems to think, that the rule in the common lawjs, 
or, at least, ought to be the same ; * and his doctrine 
certainly carries with it a most persuasive equity. 

§ 332. Having considered the rights, the next inquiry 
is as to the duties of the pawnee. And here the ques- 
tion naturally presents itself, What is the degree of dil- 
igence imposed upon the pawnee, in respect to the 
preservation thereof? As the bailment is for the mu- 
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tual benefit and interest of both parties, the law re- 
quires, upon the principles already stated, that the 
pawnee should use ordinary dihgence in the care of 
the pawn ; and consequently he is liable for ordinary 
neglect in keeping the pawn.^ This is the rule laid 
down by Bracton,* and maintained by Lord Holt.' 
This, too, seems, according to the better opinion, to be 
the rule of the civil law.* The point of responsibility 
is in the civil law stated to be, where there is deceit 
and negligence. " Doimn et culpam, &c. pignori ac- 
ceptum," * says one passage of the Digest ; " sed ubi 
utriusque utilitas vertitur, ut in empto, ut in locato, ut 
in dote, ut in pignore, ut in societate, et dolus et culpa 
praestatur," * is another passage of the same authority. 
A third passage declares, " Ea igitur, quae diligens pater 
familias in suis rebus prxstare solet, t creditore exi- 
guntur ; " '' and a fourth passage, " Quia pignus utrius- 
que gratis datur, &.c. placuit sufficere, si ad earn rem 
custodiendam exactam diligentiam adhibeat."" The 
same rule of ordinary diligence is understood to be 
adopted in modem times in the civil law countries of 
Continental Europe. It has the express sanction of 
Pothier, and other writers of acknowledged authority.' 

1 Jones's Bailin.75; 2 Kent Com. 4S] ; 1 Dane^ Abr. cb. 17, ut 15i. 
1 BracL99fr. 

3 a Ld. Raj. 909. 9ia 

4 Jones's Bailm. 15, 31, 33,75 ; Hein. Pand. Lib. 13, tit 6, §j 117, 118; 
Domat B. 1, Ut 1,^4.11.1. 

■ Dig. Lib. 50, tit 17, 1. OS. 

• Dig. Lib. 13, Ut 6, 1. 5, § 3 ! H. tit 7, 1. 13, U. 

7 Dig. Lib. 13, tit 7,1. 14. 

8 Inst Lib. .3, tit .5, 5 4 ; Ayliffe's Pand. B. 4, tit. 1, p. 531. 

« Jones's Bailin. 29, 30, 3t ; Pothier, Naotissemont, n. 33. 33, 34; 
Pothier, Obligitions, n. 14S ; Domat, B. 3, tit 1, $ 4, n. 1 j £rBk. Inst B. 
3, tit I, § 33 ; 1 BeU's Com. 453. 
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^ 333. It is under the head of pawns, (though it is 
often alluded to elsewhere,) that Sir William Jones has 
principally discussed the question, how far theft (by which 
he means prieate theft, as contradistinguished from rob- 
bery) constitutes a valid excuse for bailees, who are re- 
sponsible for ordinary diligence, and especially, how far 
it constitutes an excuse for pawnees. We have akeady 
had occasion to notice this subject in our Introductory 
Chapter ; and to state, that Sir WiUiam Jones holds, that 
theft is presumptive evidence of ordinary neglect, and 
of course, that pawnees are liable for losses by iheft ; ' 
unless in cases, where they can, by positive evidence, 
repel every presumption of such neglect.* In this view 
of the matter he follows the civil law ; and, indeed, it 
seems to have had an undue influence upon his judg- 
ment. It may not be unimportant, in this connexion, 
to review the doctrine of Sir William Jones a little 
more at large, than has been already done, since he 
puts Mmself in direct opposition to Lord Coke, and has 
bestowed an elaborate criucism on the opinion of the 
latter. 

^ 334. Lord Coke, in his Institutes, stud,' that " If 
goods be delivered to one as a gage or pledge, and 
they be stolen, he shall be discharged, because he 
bath a property in them, and therefore he ought to 
keep them no otherwise than his own." To which 
Sir William Jones, with unusual point, has replied, " I 
deny the first proposition, the reason, and the conclu- 
sion." The lirst proposition is, that if goods in pledge 
are stolen, the pawnee is discharged. Sir William 
Jones asserts the contrary; and says, that a bailee 

1 Jonert BsUm. 7fl, 78, 79, 81 \ Id. 43, Ai, 109, 110, 119. 
> Jones's Bftilm. 98 ; Virt v. Snulh, 1 Vent 131. 
■ 1 Inrt. 69 a { 4 Rep. 63 6. 
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cannot be considered as using ordinary diligence, who 
suffers the goods to be taken by stealth out of his cus- 
tody. But for this position he cites no common law 
authority, except a dictum of Mr. Justice Cottesmore, 
in 10 H. 6, 21, S, who said, "If I grant gpods to a 
man to keep for my use, if the goods, by tt|' default* 
[mesgarde, i. e. inattention,] are stolen, it--shot]]d be 
a charge i^wn me out of my own goods ; but if he is 
robbed of the same goods, he is excusable by law." ' 
Now, the case here put is pl^nly a mere deposit, 
where the bfdlee is responsible only for gross neglect ; 
and if Mr. Justice Cottesmore meant more, be was 
wrong in point of law. But he was not drawing any 
distincdon between cases of theft, and robbery, as to 
the presumption of neglect; but between cases <rf 
losses by theft by Miglect of the bailee, and cases oS 
robbery by superior force, as ejecting, in opposite 
manners, iJie responsibility of the bailee. The dk;tuin» 
therefore, furnishes no authority to the purpose ; and 
exclusively of this dictum the sole reliance of Sir Wil- 
liam Jones is on the civil law, which he dtes at large. 
The purport of the text of the civil law is not disputed } 
but its Explication, as an authority in the common law, 
is not admitted. There is, then, no authority at the 
common law, which maintains the ai^iunent c^ Sir 
William Jones. 

^ 335. But there are common law authorities, which 
are entirely the other way. In Vere v. Smitb, (1 Vent 
121,) which was a suit upon a bond to account, the de- 
fendant pleaded, that he locked up the money in his mas- 
ter's warehouse, and it was stolen from thence, (not say- 
ing without any default on his part,) and It was adjudg- 

I Joom's Buln. 44, noM ; Id. p. 79. 
29 
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ed, that the plea was a good bar to the action, and a 
sufficient accounting within the condition of the bond. 
In the case- cited from Fitzherbert's Abridgment, in 
8 Edw. 2, (Fitz. Abr. Detinue 59,) where goods were 
locked in a chest and left with the bailee, and the owner 
kept the key, and the goods were stden, the bailee was 
held to be discharged. The whole reasoning of Lord 
Holt, in Coggs V. Bernard, (2 Ld. Ray. 909, 912.) pro- 
ceeds upon the ground, that theft is not presumptive of 
negligence, in case even of a gratuitous loan, be says, 
that " If the bailee puts the horse lent into his stable, 
and be is stolen from thence, the bailee is not answer- 
able; but if he leaves the stable doors open, and 
thieves steal the horse, he is chargeable, because the 
neglect gave the thieves the occasion to steal the 
horse." * The case found in tbe Book of AsiHses, [29 
Lib. Assisarum, 28,} and cited by Sir William Jones in 
another page,' is directly in point in favour of Lord 
Cere's opinion. The action was detinue for a hamper, 
which had been bailed, and the bailee pleaded, that it 
had been delivered to him in gage ior a certain sum of 
money; that he had put it among his other goods; 
and diat all the goods had been stolen tc^ether from 
him. On that occasion, the Chief Justice said, that 
'*If a man bails me goods to keep, and I put them 
among my own, I shall not be charged, if they be sto- 
len.** And the plaintiff was driven to reply, that " he 
had tendered the money bef(M« the stealing of the 
goods, and diat the bailee (the creditor) refused to ac- 
cept the money." To this case Sir William Jones 
gives no other answer than, that he suspects, that by 
theft in this report was meant robbery, as Brook, in 

1 t Ld. Bay. 916. « Jonea'fl BbUdi. 77. 78. 
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bis Abridgment, bad abridged tbe case with a ma^iiial 
note, " Quaot les biens so&t robbes." ' But, as we 
have the original case, we have just ad good means to 
judge of its import, as Brook ; and the language of the 
Book of Assises is, that it was a case of tbeft. It is 
highly improbable, that in a technical sense, there should 
have been any robbery, that is, a stealing of the hamper 
and other goods from the person of the bailee, or in his 
presence with force, or terror. The language of the 
case does not lead to any such conclusion ; and the 
nature of the article, aa well as the language of the 
Court, seems to point to it as a case of mere theft. The 
plea asserts the hamper to have been put among the 
other goods of the pawuee, which would seem to ex- 
clude the notion, that they were in his personal pres- 
ence. In the modem case of I^vcane v. Smail, (1 
£sp. R. 316,) Lord Kenyon held, that a bailee of goods 
kept for hire was not liable for a theft committed by 
tus servants, although there were some prior suspicions 
orcumstances impeaching their fidelity. If, indeed, the 
circumstances of the case prove, that the theft has been 
occasioned by negligence, or want of proper cauti<Hi, 
there tbe pawnee may propaiy be held responsible.' 

^ 336. The reason given by Lord Coke for his apu- 
km is, that the pawnee has a special property therein. 
Sir William Jones says, that this is no reason at all ; for 
every bailee has a temporary qualified property in the 
thing bailed. In this assertion he has, in previous pages 
of these Commentaries, been shown to be ii^correct; for 
neither depositaries, nor mandataries, nor borrowers, 
have any special property; though, as they bare a 
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law&il possession, and they are answerable over, tbey 
may maintaiu an action for any tort done to the thing 
bailed during the time of their possession.' The reason 
^ven by Lord Coke in not indeed the true reason ; 
but the true reason is, as Lord Holt says, that the law 
requires nothing extraordinary of the pawnee, bat only 
that he shall use an (»^inary care for restoring the 
goods.* 

§ 337. Then, as to the conclusion of Lord Ccke, 
that therefore the baUee ought to keep the goods mere- 
ly as his own. This is certainly open to die criticism 
made upon it by Sir William Jones, that it does not 
express the true rule of law ; for the bailee is bound 
" to take more care of the goods bailed than of his 
own, unless he in fact be a prudent and thoughtful 
manager of his own concerns ; since every man ought 
to use ordinary diligence in affairs, which concern 
another, as well as himself."' But wh«*e a bailee 
takes the same care of the pledge, as he does of his 
own goods, and both are lost by theft, that furnishes 
primd facie a presumption of ordinary diligence ; for 
every man will be presumed to exercise such diligence 
in respect to his own affairs and property, until the 
contrary is shown. In other words, every man will be 
presumed to do his duty until the contrary appears. 
And if the bailee is shown to have taken less care of 
the bailed goods than of his own, it furnishes a strong, 
and in many cases a decisive presumption of negh- 
gence.'* Indeed, in some cases Sir William Jones him- 

1 Ante, j$ 93, ISO, 158, 191, 279, 080. 

I a>gg» T. Btmard, S Ld. Raym. 909, 916, 917 ; Jonea's Bailm. 63. 

3 lonea's Bwtm. 83 ; Id. 30, cites Pothier ; Id. 83. 

* Jonw'a Bulm. 00, 31, 46, 47, 82 ; Clarke \. EamOiaiD, 1 Gov. R 
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self admits, that the character of the bailee may enter 
into the contract, and qualify it, making him, if known 
to be a very negligent man, not liable, unless the loss 
is occasioned by more than his habitual negligence ; 
and if he is known to be a very dihgent man, making 
lum liable f<:»' losses occasioned by less than his habit- 
ual diligence.' Lord Holt also has proceeded upon 
the like presumption of due diligence, where a man 
takes the same care of the- bailed goods, that he does 
of his own.' So that, although Lord Coke's conclu- 
sion may not be strictly logical, yet it is not, according 
to the ordinary presumption of law, far from the truth ; 
and at all events it does not leave Sir William Jones 
in possession of such a victory, as he supposes, since 
Lord Coke's main proposition rem^s unshaken. 

§ 338. The true principle supported by the authori- 
ties seems to be, that theft, per *c, establishes neither 
responsibility, nor irresponsibility in the bailee. If the 
theft is occasioned by any negligence, the bailee is re- 
sponsible ; if without any negligence, he is discharged. 
Ordinary diligence is not disproved, even presump- 
tively, by mere theft ; but the proper conclusion must 
be drawn firom weighing all the circumstances of the 
particular case. This is the just doctrine, to which 
the learned mind of Mr. Chancellor Kent has arrived 
after a lai^e survey of the authorities ; ' and it seems 
at once rational and convenient. 

^ 339. Another duty of the pawnee is to return (he 
pledge and its increments, if any, after the debt or 
other duty has been discharged.* Of course this duty 
by the common law is extinguished, when the pledge 

s 8 Ld. Raym. 909, 914, 915. 

* baadc v. Clarkt, 3 BulM. R. 306. 
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is k»t by casualty or otha- unaroidable accident, or it 
perishes through its own iutriDsic defects, without the 
default of the pawnee.* And the same rule ^plies, 
when the pawn is lost by nAbery, or by superior force, 
or even by theft, if the pawnee has exercised reason- 
Mq diligence. The same rule will be found m the 
civil law uid in the law of Continental Europe.* It is 
not, however, sufficient for the pawnee to allege, that 
there has been such a loss. It must be established by 
proper proofs. And it would seem, that in the civil 
and foreign law the ontu probatuU is on the pawnee to 
establish the loss to be by such casualty, superior force, 
or intrinsic defect. " Sed, si culpse reus deprebendi- 
tur, vel rum probat manifestia reUiotiibtu $e perdidisae, 
quanti delHtoris interest, condemnari debet,"' is the 
language of the civil law ; and Pothier implicitly follows 
it, as requiring, on the part of the pawnee, due proof 
of the accident, that has caused the loss, and that he 
was unable to prevent it.* The common law does not 
probably differ, when a suit is brought for the restitu- 
tion of the pawn, after a due demand and refiisal. In 
such a case the demand and refiisal would ordinarily be 
evidence of a tortious conversion of the pawn ; and it 
would then be incumbent on the pawnee to give srane 
evidence of a loss by casualty, or superior force, inde- 
pendent of his own statement* But if a suit should be 
brought against the pawnee for a negligent loss of the 
pawn, there, it would be incumbent upon the plaintiff 

■ Coggt T. Barnard, 3 Ld. Raym. 909. 

• Pothier, Nantiiuement, n. 29, 30 ; Domat, B. 3, tit 1, $ 4, n. 2, 7 ; 
Cod. Lib. a, tiL 14, 1. 19 f Ayliflfe's Pand. B. 4, tit 18, p. 541 ; Cod. Lib. 
4, tit 34, 1. 5, 1. 9 ; DottMl, B. 3, tit. 1, $ 4, n. 6. 

3 Cod. Lib. 4, tit 24, 1 5. * Potbier, NanasMment, n. 31. 

• SSalk. 655; 7 Cowen R. 500, oote (a.); IT. R. 33; baatk t. 
Omit, a Built B. 30G. 
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to support the allegations of his deotaration by prefer 
proofs, and the onus probandi, in respect to negligence, 
would be on him.' And where such an action for a neg- 
ligent loss was bronght against a bailee, it was held by 
the Court, that his acts and remarks, contemporaneous 
with the loss, were admissible evidence in his favour, to 
establish the nature of the loss.* 

^ 340. If the party, who pledged the goods, was not 
the owner of them, the pawnee may defend himself by 
showing, that he has delivered over the goods to the 
real owner, unless the pledger has a special proper- 
ty, which he is entitled, under the circumstances, to 
assert against the owner. And if the pledger holds 
the pledge, merely as a jJedge from the owner, the 
second pledgee may disch»ge himself from any ob- 
ligation to the owner, by delivering it up to his own 
pledger at any time before an offer to redeem is made 
by the owner.' 

^341. The pawnee makes himself responsible for 
all losses and accidents, whenever he has done any 
act inconsistent with his duty, or has refused to per- 
form his duty. If, therefore, the pawner makes a ten- 
der of the amount of the debt, for which the pawn is 
given, and the pawnee reluses to receive it, or to re- 
dehver the pledge, the special property, which he has 
in the pledge, is determined, luid he is henceforth treat- 
ed as a wrong-doer, and the pawn is at his sole risk.* 

t Cooptr T. Barton, 3 Camp. R. 5 ; Harrii v. Paekieood, 3 TimiL 
364 ; JUoTtk V. Harm, 5 B. b Cr«*. 333 ; but se« PUia v. UAbtwd, 
7Cowen,497; 7 TaunL R. 403. 

» Tompkina v. Scdtmarth, 14 Serg. &. R. 375. 

9 Jarvit y. RogtTM, 15 IVIase. H. 38!). 

* Coggt V. Btntard, 2 Ld. RtfiD 009, 916, 917 ; Anon. 2 Salt. 532 ; 
Jonea'g Bailm. 79, 60,' Bac. Abr. BaUment B; U. Trover C ; £alc(M 
T. Iheu, Yelv. 178 1 BulL N. P. 73 ; PaHu v. BaU,^Viek. aO& J,, 
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And the same rule applies to all cases of a misuser or 
conversion of the pawn by the pawnee,' 

^ 342. And (as has been properly observed) the 
defaults, by which the pawnee may render himself re- 
sponsible, are not only those, which consist in acts of 
commission (in admittendo), but in omissions (in omit- 
tendo) ; for the pawnee is bound to apply all proper 
care. He is not, therefore, less liable, if by his neglect 
he suffers a mirror, which is pawned to him, to be 
nuned, than he would be, if he had broken it by an 
improper use, or even by a mere wilful act.' 

§ 343. Another duty of the pawnee at the common 
law is to render a due account of all the income, profits, 
and advantages derived by him from the pledge, in all 
cases, where such an account is within the scope of the 
bailment. If, for instance, the pawn is a slave, the profits 
of his labour are to be accounted for.' If the pawn 
consists of cows, horses, or other catde, the profits of 
their labour are also to be accounted for, if within the 
contemplation of the parties. And the civil and foreign 
law seems, in all cases of this sort, to imply an obliga- 
tion to account, hvm the very nature of such a pledge. 
In rendering an account of the profits the pawnee is at 
liberty to charge all the necessary expenses and chaises, 
to which he has been put, and to deduct them from the 
income or profits.* If he has sold the pledge, he is 
bound to account for the proceeds, and to pay over 
the surplus beyond his debt or other demand, to the 

I De TWiemer* v. Fiitter, I Rep. Conrt. Ct So. Cam. ISI ; Domftt, 
B. 3, tit ], § 4, n. I, 2, 3, ; Pothier, Nftnliaaetnent, a. 51. 

B Pothier, N&ntiasenient, n. 33. 

3 Knton V. HMidtoj, 1 N, Carol. Law JouTn. 87. 

* Dom&t, B. 3, tit. 1, § 4, n. 4, 5 ; Pothier, Nutissemaut, n. 33, 37, 
40,41. 
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pawner. Pothier thinks, that the duty of the pawnee 
goes farther ; and that he is bound to account for all 
the profits and income, which he might have received 
from the pledge.' This would doubtless be true in the 
common law in all cases, where there is an implied ob- 
ligation to employ the pledge at a profit As, if there 
is a pledge of money, and it is agreed, that it shall be 
let out at interest by the pawnee, and he has neglected 
his duty. 

§ 344 There was a peculiar sort of pledge or mort- 
gage in the civil law, called ^tichresis, whereby the 
creditor was entitled to take the profits of the pledge, 
(as, for instance, of lands or animals,) as a compensa- 
tion for, and in lieu of, interest. This mode of contract 
was not held illegal in the Roman law, unless it was 
made a cover for some illegal act, or for some oppres- 
sive usury.* But in the modem continental nations, it 
seems, from its tendency to give the creditor an op- 
pressive power, and to cover usury, to be generally dis- 
countenanced ; for, in all such cases, the party is bound 
to account for the profits, deducting expenses, and then 
is simply allowed his interest.' This also seems to be 
the general rule adopted in England ; though Welsh 
mortgages bear, in many respects, a close resemblance 
to the contract of andcbresis, as the mortgagee is enti- 
fled to receive the profits in IJeu of interest. But this 
kind of mortgage, though formerly much in use, is now 
in a great measure obsolete. It does not seem ever to 
have been applied to mere personalty.* 

1 Pothier, NsntiBsement, n. 3fi; Ayliffe's Pand. B. 4, lit 18, p. SO. 
> Domat, B. 3, tit I, $ I, n. 28, M, n- 5 ; PolMer, NaDtiascment, n. 
20 ; Afliffe'a Pand. B. 4, tit 18. p. 535. 
3 Id. ibid. 

* 1 Powell oaUonffage,bjCoveiitrj& Rand, p. 373a, and note (E.) 
30 
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^ 346. In the natural order of the subject, we are 
next led to a consideration of the rights and duties of 
the pawner. And, in the first place, as to his right of 
redemption. If the pledge is conveyed by way of 
mortgage, and thus passes the legal tide, unless he re- 
deems the pledge at the stipulated time, the title of the 
pledgee becomes absolute at law ; and the pledger has 
no remedy at Uiw, but only a remedy in equity to re- 
deem.^ If, however, the transaction is not a transfer 
of ownership, but a mere pledge, as the pledger has 
never parted with the general title, he may, at ^w, re- 
deem, notwithstanding he has not strictly comphed 
with the condition of his contract.' If a clause is in- 
serted in the original contract, providing, that if the 
terms of the contract are not strictly fulfilled at the 
time, and in the mode prescribed, the pledge shall be 
. irredeemable, it will not be of any avaiL For the com- 
mon law deems such a stipulation unccmscionable, and 
void upon the ground of public policy, as tending to the 
oppression of debtors.* The civil law treated a similar 
stipulation (called in that law "lex commissoria") in 
the same manner, holding it to be a mere nuUity.* 
However, the civil law allowed the parries to agree, that 
upon de^ult in payment the creditor might take the 
pledge at a stipulated price, provided it was its reason- 
able value, and the transaction was bond fide. In both 
respects the modem continental nations of Europe 
have adopted the civil law.^ Whether the same prin- 

1 Jona v. Smttt, 2 Vei. jr. 378; 2 Cain Err. 200. 

' Com. Dig. Mortgage B ; I Powell on Mort. by Coventry Si. Rand, 
401, and notes, ibid. 

' Cortdjrou 7. Lataing, 2 Cain Err. 900 ; 2 Kent Com. 454. 

< Domat, B. 3, tiL 1, 1 3, n. 11 ; Potbier, Nantisaement, n. 18 ; 2 Kent 
Com. 434. 

> Domat, B. 3, tit. 1, § 3, D. 11 ; Pothier, Naatusement, n. 19. 
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dple exists m the common law, does not appear to have 
been decided. But there is no doubt, that a subsequent 
agreement to that effect, or a subsequent waiver of the 
right to redeem, if made under proper circumstances, 
would be held binding between the parties.' 

^ 346. It is clear, by the common law, that in cases 
of pledge, if a stipulated time is fixed for the payment of 
the debt, and the debt is not piud at the time, the abso- 
lute property does not pass to the pawnee. This doc- 
trine is, at least, as old as the time of Glanville.' If the 
pawnee does not choose to exercise his acknowledged 
right to sell, he still retains the property as a pledge, 
and, upon a tender of the debt, he may, at any time, be 
compelled to restore it ; for prescription, or the statute 
of limitations, does not run agfunst it.' However, 
after a long lapse of time, if no claim for a redemption 
is made, the right will be deemed to be extinguished ; 
and the property will be held to belong absolutely to 
the pawnee. Under such circumstances, a court of 
equity will decline to entertain any suit for the purpose 
of a redemption. A like rule is adopted in the common 
law in case of mortgages.' 

^ 347! The civil law also has declared, that prescrip- 
tion shall not run against the pawner in respect to the 
pawn; for the pawnee is always considered to hold by 
his title, as such, until some other tide supervenes.^ 



> Skffiif T. BcU, 6 Hasi. R. 339. 

9 Gtftnville, Lib. lO^ch. 6; 1 Reeves' Hist. 161, 163; 2CunErr.S00; 
Yel7.178; 1 Bula. 39. 

3 &mp V. fTeitbrook, 1 Vez. 278. 

* Loeheood t. Ewtr, 3 Atk. 303 ; Mathews, Presump. Et, 30, 331 ; 
Powell on Mortgages, Coventry'a note, 401. 

5 Pothier, Nantissement, a. 5-3 ; Cod. Lib. 4, tiL 24, 1. 10, 12 ; Ayliffe'a 
Paod. B. 4, tit. 18, p. 531 ; Domat, B. 3, tit. 1, 5 4, n. ?! Id. tit 7, S 5, n. 
11, 13 ; Vig. Lib. 44, tit. 3, 1. 13 ; Di;. Lib. 41, tit, 3, 1. 13. 
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But nevertheless, where the tide of the pawnee has re- 
mained undisturbed for a great length of time, it seems, 
that such an extraordinary prescription may be insisted 
OQ as a bar, for the sake of the repose of tides founded 
on long possession.' 

^ 348. But where no time of redemption is fixed by 
the contract, there, upon the general principles of law, 
the pawner has his whole life to redeem,* unless he is 
previously quickened, as he may be, by the pawnee, 
through the instrumentahty of a court of equity, or by 
notice m pais to the party.* A question has arisen, 
whether, if the pawner dies without redeeming, the 
right survives to his personal representatives. In the 
case of Ratcliffe v. Davies, (Yelv. 178,)* it seems to 
have been thought by the Court, that the right expired 
with the pawnei^s hfe. However, there have been cases 
in equity, in which the right has been enforced in fa- 
vour of the representatives of the pawner ; and this 
seems, according to modern opinions, the true doc- 
trine.* If the pawnee dies before redemption, the 
pawner may still redeem against his representatives.* 

^ 349. If at the time, when the pledger apphes to 
redeem, the pledge has been sold by the pledgee, with- 
out any proper notice to the former, no tender of the 
debt due need be made before bringing an acdon ; for 
the party has incapacitated himself to comply with his 

1 AjUffe'B Pand. B. 4, tit 18, p. 531 ; Cod. Lib 7, at. 39, 1. 4, 9 ; Do- 
mat, B. 3, tit 7, § 4, u. 14, aad.note of tbfl A'jtiior. 

a Com. Dig. Mortgaga B; Yel?. 178, 179; S Cain Err. 200; B«c. 
Abr. Bailmettt B ; 3 Kent Com. 453. 

i CoHdyau t. Laming, 2 Cain Err. 300 ; Hart v. 7Vn Eyck, 2 Johns. 
Cb. R. I 2; Garlick, v. Jamtt, 13 Johns. R. 146; 2 Kent Com. 452. 

« S. C. I Biilat 29 ; Noy, 137 ; Cro. Jac. 244. 

S Dtmandmy v. Mekaift, Prec. CI). 420 j 3 Vern. 691, 698 ; Fctndtrztt 
V. ffilU; 3 Bro. Ch. R. 31 ; 2 Cain R. 300. 

t Cod. Dig. Mortgage B. 
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contract to return the pledge.' And the same rule 
applies, where the pledgee dispenses with a tender, as 
if he refuses under any circumstances to restore the 
pledge.^ But, if such an action is brought, the pledgee 
may recoup his debt in the damages.* 

^ 350. Subject to the rights of the pledgee, the own- 
er has a right to sell or assign his property in the pawn ; 
and in such a case, the vendee will be substituted for 
the pledger, and the pledgee will be bound to allow him 
to redeem, and to account with him for the pledge, and 
its proceeds ; and if he refuses, an action at law will lie 
for damages, as well as a bill in equity to compel a re- 
demption and account.^ 

^351. In every case, where the pledge has suffered 
by the default of the pledgee, the owner is entitled to a 
recompense in proportion to the damages sustained by 
him. But, in estimating the damages, no compensa- 
tion is to be made for any injury, which has arisen by 
accident, or from the natural decay of the pledge.* 

§ 352. As the general property of goods pawned re- 
mains in the pawner, and the pawnee has a special 
property only, the latter (as we have seen) may not 
only maintain an action for an injury done to the thing 
by a stranger, but the former may also maintain an ac- 
tion against a stranger for any injury done to it, or any 
conversion of it." And where a stranger comes into 

1 Carttlgov t. Lanting, 2 Cain Err. 200 ; MeLtan v. fFaOtr, 10 Johni. 
R. 472. 

* 3 Cftin Err. 200, and cues citeil, 314. 
3 Jarvit V. Rogert, 15 Mbhs. R. 389. 

* Baldiffe v. Fanct, 2 Rep. Conat. Ct So. Caro. 239 ; Ssmp v. Wut- 
brook, 1 Vez. 278. 

^ Pothier, NnDtisaemeut, u. 39, 40. 

e Bac. Abr, Trover C ; 2 RolL Abr. SOD, pi. 5 ; but tee Ptdnc v. Mid- 
dluex, J R. & U. 99} Gordon v. Harper, 7 T. R. 9. 
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possession under a wrongful title from the pawnee, the 
owner having a right to consider the bailment, if not for 
all, at least for many purposes, at an end, may recover 
it against the stranger, and hold him liable for damages.* 
But, where there is any injm-y or conversion by a stran- 
ger, for which an action lies, both by the pawner and 
pawnee, it is said, that a recovery by either ousts the 
other of his right to recover ; for there cannot be a 
double satisfaction.' This may be true, as a general 
rule. But it deserves consideration, whether the own- 
er can, by his recovery of the pledge, or of damages for 
the conversion of it, oust the pledgee of his security in 
the pledge or its proceeds. And if the pledgee has re- 
covered damages only to the extent of his hen, it may 
&rther deserve consideration, whether, upon suitable 
proofs, the owner may not be entitled to recover for 
the surplus. Howevw, these are propounded merely 
as matters open to some doubt. Where the pledgee 
is ousted of l^s possession by a mere stranger, it is said, 
that he is entitled to recover the full value of the pledge. 
But, where the pledge has been taken possession oi^ 
and retained by the owner, or by one acting under his 
authority, or with his assent ; there the pledgee is enti- 
tled to recover only to the amount of his hen.' 

§ 353. Goods pawned are not hable to be taken in 
execution in an action against the pawner; at least, 
not until the bailment is terminated by payment, or 

1 AhMom V. Tkomion, 6 East, 17 ; Aforitnt v. <hUt, 1 H. & Selw. 
140; ncimnjT T. Btujfc, 15 East, 36 ; MeCombitt. Daria,6Eaai,lSSi 
JDHlenbaiJiv Jermnt, 7 Cowea&.'J9ti Smithv.Jamet, 7CDWenR.338; 
Ante, $ 334 325, 336, 3:17. 

■ Bac.Abr. Trover C; floottv. Wawn, 1 B.& Aid. 59; BuAv. I^tn, 
9 Cowen R. 5a ; Smilk t. Jama, 7 Cowen R. 338. 

* AvctmBt. Fun JJoUdm, 7 Cowen R. 670, 681, ud note; Iffb v. 
Baritr, S Binn. R. 457. 
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Other extinguishnient of the pawnee's title.* This is 
the rule in cases of execution at the suit of private per- 
sons. But it would seem, that in the case of the crown, 
the pawn might be taken, on satisfaction of the debt to 
the pawnee, or taken and sold subject to his right,' 

^ 364. Id the next place, as to the duties and obli- 
gations of the pawner. By the act of pawning, the 
pawner enters into an implied engagement or warran- 
ty, that he is the owner of the property pawned, and 
unless he gives notice of a different interest, that he is 
the general owner, and that he has good right to pass 
the pawn. If he violates this engagement, either by a 
tortious or innocent bailment of property, which is not 
his own, orby exceeding his interest therein, he is lia- 
ble to the pawnee m an action for damages.' And it 
follows, that the pledger is imder an implied engage- 
* meat not to retake the pledge, or in any manner to m- 
terfere with the rights of the pledgee. 

^ 356. if the pawn' has a defect, unknown to the 
pawnee, which destroys ita value, the civil law gives 
him a right of action for another pawn in its stead.* 
This seems highly reasonable ; the common law, how- 
ever, gives no such right. But, in such a case, if there 
is any fraud practised by the pawner, an action for 
damages will doubtless lie against him, and perhaps, 
alsd, . the whole contract may, at the option of the 
pawnee, be rescinded. 

1 CoggM T. Btrtuadt Holt'i Rep. 538, 5S9 ; BaSawi t. Tudur, I Pick. 
R. 389; Bigdow v. WiUon, 1 Pick. 425 ; Mar»h v. Laarenet, 4 Cowen 
R. 461 ; 1 Dane's Abr. ch. 17, art 4, § 3. 

S Chitty on Prerog. ch. 12, P. 1, § 5, pp. 285, 286. 

3 Pothier, NantiMement, n. 54, 55, S6 ; Dig. Lib. 13, tit. 7, L 33 ; Id. 

* Pottder, NantisMiQeiit, n. 57. 
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^ 366. The pawner, indeed, in all cases of this sort, 
is bound to good faith, and will be responsible for all 
frauds, not only in the title, but in the concoction of the 
contract ; ' for it is a rule of the common law, that iraud 
vitiates evei^ contract ; and that damages, by way of 
recompense, may be recovered for all losses and inju- 
ries occasioned by fraud. ' But, whenever there is a 
known defect in the pawn, or in the title to it, there is 
no pretence to impute fi^ud, if the pawnee takes it with 
full knowledge of all the circumstances ; for he is bound 
by his contract, as he has chosen to make it* 

^ 357. Another obligation of the pawner, by the civil 
law, is to reimburse to the pawnee all expenses and 
charges, which have been necessarily incurred by the 
latter in the preservation of the pawn,' even though, by 
some subsequent accident, these expenses and charges 
may not have secured any permanent beneiit to the 
pawner. No decision has been found in the common 
law upon this point. If there is an express contract to 
pay such expenses, that would doubdess govern the 
case. And where the circumstances of the case would 
naturally lead to an implied agreement to the same ef- 
fect, it would be equivalent to an express declaradon. 
But whatever might be the rule, as to ordinary expen- 
ses and charges, ia a case of mutual silence, it would 
seem reasonable to presume, that extraordinary expen- 
ses and chaises, which could not have been foreseen, 
should be at the chaise of the pawner. If, for instance, 
a horse is pawned, and he meets with an injury by ac- 
cident, the expenses of his cure might be justly deemed 

I Pothipr, Nsnliiflement, n. 59, 
• Po'hier, NantisBBtnent, n, 58. 

3 Polhier, Nantissement, n. 60, 61 ; Dig. Lib. 13, tit. 7, 1. 8 ; Domftt, 
B. S, tit. 1, $ 3, n. 19. 



by Google 



CH. v.] ON PAWpS OK PLEDGES. 241 

to be borne by the pawner, as they would be for his 
ultimate benefit So, if goods pawned, as, for instance, 
a ship, be injured by a storm, and expenses are 
necessary to preserve her from absolute foundering, 
such expenses would seem properly to fall on the 
owner. 

§ 368. In respect to expenses not necessary, but 
still useful to the thing pawned, the civil law pursued 
a middle course, and left them to be allowed or disal- 
lowed by the proper judicial tribunal, according to cir- 
cumstances. If the expenses were very lai^e and 
onerous, they were not to be allowed. If moderate 
and beneficial, they might be allowed at its discretion.* 
The common law is not supposed to invest any courts 
of justice with any such discretion, or to allow to the 
pawnee any such latitude of expenditure without the 
approbation of the pawner, either express or implied. 

^ 359. We come, in the last place, to the consider- 
ation of the manner, in which the contract of pledge or 
mortgage is or may be extinguished. An extinguish- 
ment may arise in several ways. (1.) By the full pay- 
ment of the debt or the discharge of the other engage- 
ments, for which the pledge was given.' (2.) By any 
other satisfaction of the debt, either in fact, or by ope- 
ration of law ; as, for instance, by receiving other goods 
in payment or dischai^e of the debt.' 

^ 360. (3.) By taking a higher or different security 
for the debt, without any agreement, that the pledge 

1 Pothier, Nuitiaaeoient, n. 61 ; Dig. Lib. 13, tit. ?, I. 35 ; Oomat, B. 
3, Ut 1, ^ 3, D. 30; AjlifTe's Pand. B. 4, Ut. 18, pp. 530, Sll. 

» Domat, B. if, tit I, § 7, n. I ; Pothier, Pand. Lib. »>, tit 6, 5 1, 1, 1, 
a, 3, 4, 5 i Ayliffe's Pand. B. 4, ch. 18, p. 536, 537. 

s Domat, B. 3, tit. 1, 5 7, n. 4 ; Pothier, Pand. Lib. 20, tit. 6, 5 4, 1. 17, 
18; Ayliffe'a Pand. 636, 537. 
31 
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shall he retained therefor. This, in the civil law, is 
called novation ; and as the origioal debt is thereby 
extinguished, the contract of pledge, which is but an 
accessary, is extinguished also. " Novata autem de- 
hiti obligatio pignus peremit, nisi convenit ut pignus re- 
petatur."' But as no novation has the effect, unless 
such is the intention of the parties, to extinguish the 
prior debt, it follows, that a mere change of the secu- 
rity will not extiDguish the right to the pledge against 
or without their assent.' 

^ 361. (4.) So, whatever by operation of law extin- 
guishes the debt, extinguishes the right to the pledge. 
Therefore, if in a suit for the debt the pledge has a 
judgment in his favour, which bars any future recove- 
ry of the debt, that extinguishes the right to the 
pledge.' 

^ 362. (5.) Tf the right to the debt is barred by 
prescription, it is said m the civil law, that the right to 
the pledge Is gone also.* This would be true m the 
common law also, when from the length of time there 
arises a presumption of the payment of the debt But 
if there is merely a positive bar by the statute fA lim- 
itations against a personal action for the debt, it may 
deserve consideration, how far this will oust the par- 
ty of his right to retain the pledge towards satisfac- 
tion of the debt ; for the possession of the pledge may 
be the very reason, why the pledgee has omitted to 



» D(»inat,B.3,tit7, 5 7,n-2,4; Id. B. 4, tit 3, 5 l.n.ltoSi Pothier, 
Pand. Lib. 30, tit. 6, § I, 1. 6, 7; AyUffe, Id. 536, 537; Dig. Lib. 13, 
tit 7, 1.11, \ 1. 

a Domat, B. 4, tit 3, S I, n. I to .1 ; Ayliffe, Id. 536, 537. 

> Domat, B. 3, tit 7, j I, n. 3 ; Pothier, Pand. Lib. 20^ tit 6, ^ 1. L 8. 

4 Domat, B. % tit 7, § 1, n. 9 ; PoUuer, Pand. lab. SO, tit 6, § 5, 
1. 37 to 1. 40. 
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bring a personal suit for the debt within the prescribed 
time. The pledger is not ordinarily barred of his 
right to redeem the pledge, so long as the pledgee 
may be presumed to hold it as a pledge. And the 
continued possession of the pledgee, under such cir- 
cumstances, affords proof of the non-extinguishment of 
the debt, although the statute of limitations may pre- 
sent a bar to a mere personal action. On the other 
hand, if a very long period has elapsed, and the pledge 
has continued in the possession of the pledgee, it af- 
fords a presumpdon of an abandonment of it by the 
pledger, and if any presumption of an extinguishment 
arises in such a case, it is an extinguishment by receiv- 
ing the pledge in satisfaction. If^ then, the statute of 
limitations has run against the debt, as a personal 
claim, and the pledger seeks to recover back the 
pledge, why may not the pledgee avail himself of the 
protection of the same statute to bar such suit ? And 
if the pledger insists, that it is stUt a pledge, why may 
not the other party avail himself of all the fair presump- 
tions arismg in the case, that the debt has not been in 
Tact paid, or that the pledge has been deemed a satis- 
faction of it*? Some of the adjudged cases seem si- 
lently to admit the existence of a right in the pledgee 
over the pledge, notwithstanding the lapse of a period 
exceeding that of the statute of limitations for person- 
al recoveries.^ This, however, must be considered, in 
the absence of direct authority, as a point merely pro- 
pounded for further consideration. But if the pledger 
admits the existence of the debt, and brings a bill to 



t Xm^ V. mtfbroek, 1 Ves. 278 ; Gagt v. Bulkiy, RUg. Caa. Temp. 
Hard. 376; Yelv. 178, 179; see iIm FoUiier, Pant). Lib. SO, tit 6, i I, 
«rt 3 ; 1 Powell on Mortg. by Coventiy fc Rond, 401, and ooUa, ibid. 
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redeem, he can do so only upon payment of the debt, 
although the statute of limitations might otherwise be 
pleaded as a bar to it 

^ 363. (6.) The right to the pledge is also gone, 
when the thing perishes. And if it undei^oes any 
permanent and essential transmutation, it would seem, 
that, by the civil law, the right to it is extinguished.' 
But as far as the property can be traced it will be held 
still a pledge by the common law, whatever transmuta- 
tions it may have undergone without the assent of the 
pledgee.' 

^ 364. (7.) The right also is extinguished by any 
act of the pledgee amounting to a release or waiver of 
the pledge. TWs may be by a release in solemn form 
of the debt, or of the right to the pledge. But a re- 
lease of a part or of an undivided portion of the thmgs 
pawned will operate as an extinguishment only pro 
ttmto? If the pledgee yidds up the possession of the 
pledge to the pledger,* or consents, that the latter shall 
alienate it, or pledge it to another person, either of 
these acts will amount to a widver of his right to the 
pledge.^ * * 

§ 365. These formal divisions of the modes of ex-' 
tinguishing the right to the pledge have been taken 
from the civil law, in which they are set down with 
minute accuracy. The common law, however, is pre- 
cisely the same as to all the principles, which govern 

1 Poibier, Puid. lib. 20, tit 6, ^ 3, 1. 13, 13 ; Doraat, B. 3, th. J, 
5 7, n. 8 i Ayliffe's Pand. B. 4, tiL 3, p. 536, 537. 

a Pbmmtr v. WUdman, 3 M. &. Selw. 483. 

3 Pothier, Pand. Lib. 2, tit 6, § 4, 1. 14. 

* Homa v> Craat, 3 Pick. R. 607 ; Rvtiyan T.JUcrcercou, II JohniR. 
539. 

6 Potbier, Pand, lib. 30, tit, 6, j 4, 1. 31 ; Domat, B. 3, tit 1, § 7, o. 13, 
13, 14. • 
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them, with the exceptions, which have been already in- 
cidentally suggested. Indeed, the whole doctrine of 
extinguishment is resolvable into the very first ele- 
ments of justice, founded upon the express or implied 
intention of the parties to extinguish the pledge, or up- 
on a virtual extinguishment by the necessary opera- 
tions of law. 

§ 366. It remains to take notice of some peculiari- 
ties in the local jurisprudence ol Massachusetts, upon 
the point now under consideration. It has been de- 
cided, that if a pawnee causes the goods, which are 
pawned, to be attached in a personal suit against the 
pawner for his debt, by such an attachment his lien or 
right to the pledge is extinguished.' And it has been 
further decided, that the pledgee has no right, in any 
such suit, to attach any other property of the pawner, 
without first returning the pawn to him.* It is to be 
observed, that the common process, by which personal 
suits are instituted in Massachusetts, is a writ of attach- 
ment, which authorizes an attachment of the property, 
or, if that cannot be found, of the person of the debtor, 
to answer the exigency of the writ. In order to make 
the process effectual, it is indispensable, that there 
should be either an attachment of property, (nominally 
at least) or an arrest. The effect of these decisions, 
therefore, is, that the writ of attachment, in all cases of 
pledge, is but a writ of capias in favour of the creditor, 
and that, however inadequate the pledge may be as a 
security, he must abandon' it, before he can secure him- 
self by any attachment of the property of his debtor. 
What would be the effect of a levy of the execution, 
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which should issue upon a judgment in favour of the 
creditor for the debt, upon the pledge or other proper- 
ty of the debtor, does not appear to have* been decided. 
Nor indeed does it appear to have been decided, what 
would be the effect of a personal suit brought by the 
creditor retaining the pledge. 

^ 367. The important head of Pawns or Pledges is 
thus brought to a conclusion. And however minute 
some of the details and distinctions may appear to be, 
they are far from exhausting the subject. If the object 
of these commentaries had not been rather to pre- 
sent a practical view of the leading principles, than to 
introduce nice discussions, there would not be wanting 
materials to exercise the subtitty, as well as to employ 
the patience of the inquisitive jurist. 
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CHAPTER VI. 



CONTRACTS OF HIRE. 



^ 368. The fifth and last class of Bailments consists 
of bailments for hire. A contract of this sort is called 
in the Roman law, locatio, or locatio-conductio, both 
words being used promiscuously to signify the same 
thing.' In the Roman law it may be defined thus : 
"Locatio-conductio est contractus quo de re fhienda vel 
faciendll pro certo prelio convenit."* In other words, 
it is a contract whereby the use of a thing, or the ser- 
vices and labour of a person, are stipulated to be given 
for a certain reward.* Pothier defines it to be a contract, 
by which one of the contracting parties allows the oth- 
er to enjoy or use the thing hired during the stipulated 
period for a compensation, which the other party en- 
gages to pay.^ A definition substantially the same will 
be found in other writers.* Lord Hok has defined it 
to be, " when goods are left by the bailee to be used 
for hire."* The objection to this, as well as to the 
definition of Pothier, is, that it is incomplete, and cov- 
ers only cases of the hire of a thing, (locatio rei,) and 
excludes all cases of the hire of labour and services, and 
of the carriage of goods. At the common law it may 
properiy enough be defined to be a bailment, where a 
compensation is to be given for the use of a thing, or for 

1 AyliSe's Pand. B. 4, tit 7, p. 46a 

a Pothier, Pand. Lib. 19, tiL 2, ait 1 ; Inat Lib. 3, tit. 25; Dig. 
Lib. 19, tiL 2 ; Heinecc. Pand. Lib. 19, tit. 3, 4 907. 
a Wood'e Imt. B. 3, ch. 5, p. 335, 336 ; Domat, B. 1, tit 4, $ 1, n. 1. 

* Potbier, Contract de Looage, ch. 1, u. I. 

* Di»iBt,B. l,tiL4,§l,iLl; MS alw Cod. Civ. nt. 1700, I7ia 

* Cttx»T.Bvmtrd,!Hji. B»ra.W9,913. 
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labour or services about it ; or, in other words, it is a 
hiring or letting of goods, or of labour and services for 
a reward.' 

§ 369. We are accustomed, in the common law, to 
use words corresponding to those of the Roman law, 
almost in the same promiscuous manner. Thus, let- 
ting (locatio) and' ' hiring (conductio) are precise 
equivalents, used for the purpose of distinguishing the 
relative situation of different parties to the same con- 
tract. The letter, called in the civil law, locator, and 
in the French law, locateur, loueur, or bailUur, is he, 
who, being owner of the thing, lets it out to another for 
hire or compensation ; and the hirer, called in the civil 
law, conductor, and in the French law, conducteur, pre- 
neur, locataire, is he, who pays the compensation, hav- 
ing the benefit of the use.* Both Heineccius and Sir 
William Jones have taken notice of a nicety m the use 
of the words locator and conductor in the Latin lan- 
guage. The employer, who gives the reward, is called 
locator operis (the letter of the work) but conductor 
operarum (the hirer of the labour and services) ; while 
the.party employed, who receives the pay, is called 
locator operarum (the letter of the labour and services) 
but conductor operis (the hirer of the work.*) The 
nicety, though not as much felt in the Enghsh language, 
is yet not a total stranger to it.* 

1 S Eeot Com. 4^ ; 1 Bell Com. 451. 

» Wood'a Inst. B. 3, ch. S, p. 236 ; Pothier, Lounge, n. 1 ; Donwt, 
B. 1, tiL4, M.D-3; He'mecc. Pand. Lib. 19, tit. 3, $318; Jones'i 
Bailm. 90 ! Wood'a Inst Civ. Law, 236. 

3 Hfiin. Pand Lib. 19, tit. 3, § 320 note ; Jones's Bailm 90, note (r) ; 
Pothier, Pand. L.b. 19, liU 2, p. 2, art. I, 5 1, 15 ; Pothiei Louage, 
11.392. 

■ Mr. Gibbon, in common with manj other writars, hu complained 
of the porertj of oni language, in Tsgaid to tetms ezprewTfl of moib 
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^ 370. The contract of letting and hiring is usually 
divided into two kinds; (1.) Locatio, or locatio-con- 
ductio reij the bailment of a thmg to be used by the 
btulee for a compensation to be pad by him. (2.) Lo- 
catio operis, or the hire of the labour and services of 
the bf^ee, for a compensation to be pdd by the bailor.' 
And this last kind is again subdivided mto two classes, 
(1.) Locatio operis faciendi, or the hire of labour and 
worit to be done, or care and attendon to be bestowed, 
OD the goods bailed by the bailee for a compensation; or 
(2.) Locatio operis merciwn vehendarum, or the hire of 
the ciuriage of goods from one place to another for a 
compensation.* Each of these heads will be severally 
treated of in its order ; and for the sake of brevity we 
shall often call the bailor the letter, and the bailee the 
hirer. Lord Holt has called the former the lender, and 
the latter the borrower ; ' but this language is equivo- 
cal, and may lead to some confusion, since it is usually 
appropriated to cases of gratuitous loans. 

^ 371. Before proceeding to the consideration of the 
different species of contracts of bailments for hire, it 
may be proper to state some things, which are appli- 
cable to them all Pothier, as well as other foreign 
jurists, who have treated the subject with systematic 



1 Cod. Civ. art. 17D9, 1710 ; Pothiet, Lonage, art pr&lim ; Heilin, R«- 
pert art. Louage, art. Bulm. 

s Jones's Bailm. 85, 86,00,103; Id. 118; 3EeiitCom. 456; Cod.Cir. 
art. 1709, 1710, 1711. 

3 Cogga Y. Barnard, 3 Ld. Rajm. 909, 913. 

of the different cleaaes of bailmenta, and especially of the diflerencs 
between a mutuum and a eommodatwit. He has not hesitated to adopt 
the terra " location," to signify the contract of hire. One might almost 
be tempted to follow him in this natoralizalion of the Roman word. 
OUiboB'a E«Hne, vd. 8, ch. 44. p. 84 
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accuracy, has remarked, that it is a contract, which 
arises from the principles of natural law ; that it is toI- 
untaiy and founded in consent ; that it involves mutual 
and reciprocal obligations ; and that it is for mutual 
benefit.' In some respects it bears a strong resem- 
blance to the contract of sale (emptio-venditio) ; the 
principal difference between them being, that in cases 
of sale the owner parts with the whole proprietary in- 
terest in the thing; and in cases of hire, the owner 
parts with it only for a temporary use or purpose.* 

^ 372. From what has been observed, it is obvious, 
that three things are of the essence of the contract. 
(1.) That there should be a thing to be let; (2.) a 
price for the hire ; and (3.) a contract possessing a legal 
obligation.' If, for instance, the thing, which is the 
subject of the contract, has perished, as, if a horse, the 
subject of the hire, is dead, die contract becomes a nul- 
lity.* 

§373. (1). As to the thing to be let. In the com- 
mon law, where the baihnent of a thing is spoken o^ 
it is confined to personal property;^ though, in the 
civil and continental law, it is equally applicable to real 
estate, and to incorporeal hereditaments.^ There seems 
no difficulty in the common law in applying the con- 
tract of bailment to choses in action and securities, as 



1 Pothier, Lousge, n. 3 ; Wood's Civ. Law, B. 3, ch. 5, pp. 33S, S36 ; 
Ajliffb's Ptmd, B. 4, tit 7, p. 460. 

« Pothier, LouBge, n. 3, 3, 4 ; Jonos'a Bailm. 66 ; Dig. Lib. 19, tit 3, 
1. 1, 9 ; PoUiier, Pand. Lib. 19, tit 3, ait 1, §$ 3, 9, m 

s Polluer, Lonage, o. 6. ' 

* Ibid. n. 7. 

9 Coggt V. Benxard, 3 Ld. Raj. 609, 913 ; Jonee'a BailiD. 89, 90. 

« PoUiier, LoDige, n. 9 ; Doiii&t,B.l,tit 4,$ l,ii.4,9; Id. S 4; Cod. 
Cir. art 1713; A;liSb's Pand. B. 4, tit 7, p. 464 ; 1 BeU's Com. 451. 
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well as to goods and chattels. Though the use ai the 
former on hire is probably rare, the carnage of them 
is a very common business of bailees for hire. Nor is 
there any intrinsic difficulty in applying it to land and 
immovable property. But, wherever land or immovable 
property is the subject of the contract, it passes under 
another denomination, and embraces many different 
considerations. We never hear of the bailment of a 
house or farm, although we often do of the demising 
and renting of houses and lands. The thing must not 
only be personal property, but it must be let There 
must be a right in the bailee to use the thin^ or to hare 
the possession or enjoyment of it for certain purposes, 
express or implied, during the contemplated period of 
the bailment' 

§ 374. (2.) As to the price or recompense. This, 
also, is of the essence of the contract, for if no hire is to 
be paid, it becomes a gratuitous loan.' And according 
to the civil and foreign law, the price must not be mere- 
ly nominal, but intended to be a substantive compensa- 
tion.* It ought to be certain and determinate, or be 
'Citable of certainty and estimation, in contradistinc- 
tion to being contingent or conditional in its nature. 
As, if the contract is to pay such price as A shall de- 
cide, and A is dead, or he refuses to name any price, 
the contract will be void.* But, in cases of tUs sort, 
pQtbier thinks, that it would be just to interpret the 
intention of the parties to be, that, at all events, a rea- 
sonable compensation should be made; and since it 

1 Potbier, Lonsfffl, u. ^ 33, 37, 31. 

■■ Pothier, Looa^e, n. 33, 33, 34 ; Iiut Lib. 3, tit. 35 ; Pothier, Pud. 
Lib. IS, UL 3, ML I, L 4,5, & 
)Ibid. 
* Pothier, Lontge, n. 37. 



by Google 



252 CONTRACTS or hire. [ch. ri. 

could not be in the manner prescribed, that it ought to 
be ascertained bj other persons, especially if the bail- 
ment has already taken effect* 

^ 375. It is not necessary, that a specific price should 
be expressly agreed on ; for it may be tacidy implied. 
When the labour is to be performed by an artisan, if no 
express price is agreed on, he is tacitly presumed to 
engage for the usual price paid for the like services at 
the same place, according to the general custom ; or, 
what is the same thing, what they are fairly worth 
there.' For, "Id certum est, quod certum reddi potest" 
So, in cases of hiring the use of a thing, in the absence 
of all posidve engagements the customary price is pre- 
sumed to be given ; and if no price is fixed by custom, 
then a reasonable price. 

^ 376. According to the civil and foreign law, the 
price ought to be payaUe in money ; for, if it is not it 
is not strictly a locatus-conduetio ; but it passes into 
another class, that of innominate contracts. However, 
this was not very important even in the civil law ; for 
the innominate contract was equipollent ; and governed 
by the same rules and obligations as a locaiio-conduc- 
tio.* 

^ 377. Sir WilUam Jones, whose close adherence to 
the civil law marks every page of his treatise, has also 
confined his definition of letting to hire to cases, where 
a pecuniary compensation is ^ven ; and he has classed 
al) other cases as innominate contracts.*' But, there 



1 Potliier, Louage, n. 37. 
a Pothler, LouBge, n. 40. 

3 pothier, haatgo, n. 38 ; Id. ApfO. Lona^, n, 455, 491 ; Inrt. Lib. 3, 
tit3S,t3; Pothier, Pftnd. Lib. 19, tit. 3, Bit. 1,1. S. 

4 JoDM'fl BailcD. 1 18 ; Id. 93 ; 3 BU Com. 444 ; Haliftx'i AnaL Cir. 
Law, 62. 



by Google 



GH. Tl.] CONTRACTS OF HIRS. 253 

seems no reason for any such distinction in the com- 
mon law, since no difference, either in responsibility or 
remedy, exists between the cases of pecuniarj^ and any 
other sort of recompense ;' and they are all treated in- 
discrimuiately as cases of bailment for hire.* Lord 
Holt's definition (2 Ld. Raym. 909, 913,) suggests 
nothing as to the hire being pecimiary. If A permits 
B to use his pleasure-boat for a day, in consideration, 
that B will permit him to use his chariot for the same 
time, this is a case of double or reciprocal bailments for 
use on hire. So, if A gives B a pair of pointers for the 
use of B's hunter during the season, it is a grant of the 
absolute property on one side, for the temporary bail- 
ment of property for use on the other side. These 
cases belong to the innominate contract of the civil law, 
do ut dea.' The same rule applies to the innominate 
contract, facto ut facias, where two persons agree to 
perform reciprocal work ; as, if A, a cabinet-maker, 
agrees to repair B's side-board, if B, who is a earner, 
will carry A's bureau to Boston ; this is a case of 
double or reciprocal bailments, operis faciendi. And 
similar illustrations may be given of the other innomi- 
nate contracts, do ut facias, and facio ut des. All 
these, then, being strictiy cases of bailments for hire 
at the common law, and governed by similar obliga- 
tions, without any of the set forms of remedy known to 
the dvU law, it seems, at best, useless to retain dis- 



1 JoDC*^ Bailm. 93. > Jooea'd Bailm. 93. 

* Mr. CbknceUoT Kent baa followed Sir William lones in describinfr 
it aa ■ bulmeiit for a pecuniary recompense, apparently froia deference 
to the authority of the latter. U Kent Com. 456. 
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tinctions borrowed from the dvil law, wluch inTolve do 
differeaces of priociple, and may embarrass without 
instructing us. 

^ 378. (3.) As to the legal obligation of the contract. 
To produce this result, it is necessary, (1.) that the 
baihnent should not be prohibited by law ; (2.) that it 
should be between persons competent to contract; and ' 
(3.) that there should be a voluntary consent between 
the parties. 

^379. (I.) Certain bailments are prohU)ited by law, 
either from their repugnance to sound morals, or their 
being against public policy, or their being positively for- 
bidden. A bailment of furniture to be used in a broth- 
d is an example of the first kind ; a bailment of goods 
for the purpose of supplying a public enemy is one of 
the second kind ; and a bailment of goods for the pur- 
pose of smuggling is one of the third kind.' Potbier 
has put a question, How tar the letting of masks and 
dresses for masquerades and balls is matter of a vahd 
civil contract, seeing, that by the severe discipline of the 
Catholic church these amusements are not permitted 1 
He thinks, that as they are not prohibited by the- secu- 
lar law, they have an obligatory force in the secular 
forum ; but, that in point of conscience, they are a dis^ 
honest traffic, by which the parties ought not to profit; 
and therefore, in foro coTiscientuB, and perh^s in the 
ecclesiastical courts, the parties might be compelled to 
renounce them.' 

^ 380. (2.) The parties must be competent to con- 
tract And in this respect the general principles of the 
common law, as to the capacity of contracting parties, 
apply to this in common with other contracts.' Thus, 

1 Pothier, Loaage, n. 24, 35, SG. > Pothier, Loaige, n. 96. 

* Potbier, Louiffe, n. 43, 46. 
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married women, idiots, lunatics, and persons non com- 
pos, bj reason of age, infirmity, or sickness, are unable 
to contract Minors, also, are incapable of contracting, 
unless the contract is cleariy for their benefit And 
where a minor carries on trade, work done for him in 
the course of his trade is not the subject of an action 
against him ; for the law will not suffer him to engage 
in trade.* And a party is not permitted, by bringing 
an action m tort against a minor, which is founded on 
a contract with him, to charge him, if he would not oth- 
erwise be liable. Therefore, if a minor hires a horse, 
and rides him immoderately, he is not responsible in an 
action, laying the grievance m tort, as he would not be, 
if it were an action brought upon the contract* 

§381. (3.) There must be a voluntary consent But 
upon this we need not enlai^e. If there is any sub- 
stantial mistake between the parties, as to the thing to 
be hired, or price to be paid ; as to the use to be bad, 
or the act to be done ; or any fraud or imposition ; or 
any concealment injurious to either party; the contract 
has not any legal obligadon.' 

§ 382. The next consideration is, as to the rights, 
duties, and obligations of the parties, resulting from the 
contract of bailment for hire. 

ART. I. HIRE OF THINGS. 

§ 383. First. In cases of Locatio Rei, or hiring of 
a thing. What ar^ the rights and duties of the letter 
to hire (locator ret). According to the foreign and 



^ D3kv,a^Ua/, iEap.lt. ^0; CFr«mv. Or%en(ant,2Huah.R.485. 

a Jenningt v. RmuIaU, 6 T. R. 335. 

3 Pothier, Louage, n. 46 to 53 ; PotlueT, Pud. Ub. 19, tit 3, art 1, 
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civil law, in virtue of the contract the letter impliedly 
engages to allow to the hirer the full use and enjoy- 
ment of the thing hired, and to fulfil all his own en- 
gagements and trusts in respect to it, according to the 
original intention of the parties ; (" Prsestare, ihii licere, 
uti licere.") This implies an obligation to dehver the 
thing to the hirer ; to refrain from every obstruction to 
the use of it by the hirer during the period of the bail- 
ment ; to do no act, which shall deprive the hirer of 
the thing ; to warrant the title and possession to the 
hirer, to enable him to use the thing or to perform the 
service ; to keep the thing in suitable onler and re- 
pair for the purposes of the bEulment ; and, finally, to 
warrant the thing free from any fault inconsistent with 
the proper use or enjoyment of it. These are the 
main obligations deduced by Potbier from the nature 
of the contract ; and they seem generally founded in 
unexceptionable reasoning.* 

§ 384. (1.) The delivery of the thing (unless other- 
wise agreed) should be with its proper accompani- 
ments ; as, if a horse is let to ride, with a suitable 
saddle and bridle ; and the delivery should be at the 
expense of the letter, and at the place, where the thing 
is, and at the time specified. However, these things 
are generally regulated by the customs and usages of 
business at the place, where the hiring- takes effect, 
which are thus silently adopted into the contract 
" In contractibus tacite veniunt ea, quae sunt moris ec 
consuetudinis."* 



1 Pothier, Louage, n.53; Id. ii.377; Domat, B. 1, tit. 4, §3; Po- 
thier, Piuid. Lib. 19, UL 2, p. 2, art. 2, S 3, n. 42 lo 73; Cod. Cit. art. 
1719 ; Heioec. Pud. L. 19, tit; 3, § 324 ; I Bell Com. 452. 

> Potluer, LoQa^, n. 54 to 56 ; Domat, B. I, tit 4, S 3, n. 1 ; Dig. 
Lib. 19, tit 3, 1. IS, § 1 ; Cod. Civ. uU 1730. 
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^ 385- (2.) The refraining from every obatniction 
of the hirer in the use of the thing or in perfonniiig hia 
own engagements respecting it. This results from the 
first principles of justice. The only point of a practi- 
cal nature worth consideration ts, what amounts to an 
c^struction. If a chattel is let, the resumption of the 
possession by the letter is a clear case of violation of 
duty. But whenever the letter is impliedly bound (o 
keep it in repau* during the time of the bailment, he 
may for a temporary purpose of this sort, if necessary, 
resume (he possession. Thus, if a coach is let for a 
month, and it requires repairs, the owner may take 
possession for such a time> as is necessary to complete 
the repairs ; but he must then return it' 

^ 386. (3.) The like remark applies to the doing of 
any act, which will deprive the hirer of the thing. As, 
if the letter seQs the thing bailed, or suffers it to be 
rightfully attached, so that the hirer is deprived of the 
use of it. In such cases, there is a clear vidation of 
his implied obligation.* 

^ 387. (4.) The implied warranty of the title and 
possession to the hirer. This of course applies only 
against the l^al claims of third persons to disturb the 
enjoyment and use of the thing ; for t<H>tious acts on 
their part furnish no just foundation for a rem^y over 
against the letter ; much less do torts, occasicmed by 
the default of the hirer himself.* 



1 Pothier, Loiisgs, n. 77, 106 ; Dig. Lib. 19, tit. 3, 1. 15, 35 ; Domat, 
B. I, tit. 4, 5 3; 11.1,7; Cod. Civ. art. 1719, 17S5. 

s Pothier, Louage, n. 86, 87 ; DonM, B. 1, tit. 4, { 3, n. 4 ; Dig. Lib. 
19, tit. a, 1. 85 ; 1 Bell Com. 45S. 

> Pothier, Loaage, u. 81 to 89 ; Domat, B. 1, tit. 4, $ ^ n. 2; Dig. 
Lib. 1^ tit a L9j Cod. Civ. art. 1719,1735,1796,1787. 

33 
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^ 388. (5.) The obligarion to keep the Ihiog in suit- 

Bble order and repair for the purpose of the bailment 
Thia is considered by Pothier, as an obligation arising 
by operation of law from the fact, that the enjoyment 
or ttse, contemplated by the contract, cannot otherwise 
be obtained. Thus, if a loom is let to hire for a num- 
ber of years, the letter is bound to keep it in suitable 
repair during the period, unless the necessity of re- 
pairs arises fii^m the fault of the hirer.* But however 
correct this may be as a general principle, it is affected 
by all the contrary implications, which may arise frc»n 
the usages of trade and the customs of the place, as 
well as from positive compact* Thus, (says Pothier,) 
when a horse is let to one on hire, to be kept by him 
for a certain period, the hirer is to pay far his shodng 
during that time. But it is otherwise, if a person lets 
his coach and horses to another for a journey, to be 
driven by his own servants.' 

^ 389. In respect, however, to necessary and ex- 
traordinary expenses incurred upon the thing, the 
f<weign law obliges the letter to pay them to the hirer. 
Thus, if a hired horse is taken sick on the journey 
agreed on, without the fault of the hirer, his cure is 
at the expense of the letter.* But the letter is nevw 
liable for expenses, which are not necessary, though 
they nay be useiii].^ Mr. Bell says, that in the Scoti 
tish law to ground a clmm for expenses, it is necessary 
to show, (1.) that the occasion of the expense was 
not ascribable to the hirer ; (2.) that the expense was 

" Pottiier, Looftge, n. 77, 106, 129, 130, 219, 325; Domftt, B. 1, ttt 4, 
J %n. 1,7; Id. ^2, n.0,14; Dig. Lib. 19, tit 3, 1.25, j3; Cod. Cir. 
•rt. 17(19, im, 1735. 

» Pothier, Louage, n. 107, 133. ' Pothier, I^ouage, n. 107, ISS. 

* Fothier, Lonage, n. 139. > Potbier, Lonage, n. 131. 
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mdispensablj necessaiy ; (3.) that the letter had due 
notice as soon as circumstances permitted.' 

§ 390. (6.) The obligation of wairanty agwnat faults 
and defects, which prevent the due enjoyment or use 
.of the thing. In respect to these, the rule of the 
foreign law is, that the warranty extends to aQ ftudts 
and d^ects, which go to the total preTention of the 
use or enjoyment of the thing ; but not to those, which 
render the use or enjoyment less convenient Thus, 
if a horse is let, which is wholly unfit to perJOTm tbe 
journey from his vices or defects, as from blindness, 
it goes to the very foundadon of the bailment, and the 
warranty attaches upon it. Bat it will be otherwise, if 
he has some sHght vices or defects, such as being res* 
tive or starting, or not bemg sure footed ; these defects 
do not come within the reach of the warranty.' TTie 
warranty extends not only to vices and defects, wbidi 
are known, but to those, which are unknown to the let- 
let ; to those, which exist at the time of the tontract, 
and to those, which supervene afterwards ; to those, 
which exist in the accessory, as well as to those, which 
exist in the principaL' Where the vice or defect is 
known to the letter, he is liable for all damages on ac* 
count of the deceit But where it is unknown to him, 
it goes simply in discharge of the contract, so that he 
is not entitled to the lure.^ 

^ 391. Besides these there are other implied obliga- 
tions in the civil law. Such are the duties of <Usclosing 
the faults of the tjiing hired, and practising no artful 



1 1 BeU Com. 453. 

> Pothier, Louage, n. 110, 114 ; l»g. Ub. 19, tit. 3, 1. 1S,45; Cod. 
Civ, wL 1721. 
S Polhier, Louage, a. HI, U% 115; Cod. Civ. bK. 1719, 1791. 
* Pothier, Lotuge, 11.11^ US, laO; Domat, B.], tiL4.ia; n.E^U) 
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concealment ; of chai^iag only a reasonable price ; and 
of indemnifyiog the birer for all ^lenses, which are 
payable by the letter. These, though enlarged upon 
by Pothier, seem to require but this brief notice, as 
they are self-evident.' 

4 392. Such are some of the more important obliga- 
tions, deduced in the civil and foreign law on the part 
of the letter. It is difficult to say, how &r (reasonable 
as they are in a general sense) they are rect^nised in 
the common law. In some respects the common law 
certainly differs. The civil law treats leases of real 
estates as bailments on hire, and bdeed emphatically as 
bailments ; ' and, as we have seen, the owner or lessen' 
is, in the absence of all other stipulations or customs, 
bound to repair. The common law is different in such 
cases ; for the landlord, without an express agreement, 
is not bound to repair ; and the tenant may and ou^t 
to repdr at his own expense.' Lord Mansfield, in 
Tatflor V. mtUehand, (Doug. R. 744, 748,) said, that 
by the common law he, who has the use of a thing, 
ought to repair it. It is true, that the remark was ap- 
plied to the case of a grant of a way, which was out of 
rep^; but the remark was general. Lord Hale is 
also reported to have said, that if plate is let, and is 
worn out in the service, the letter is not liable to any 
action, unless he has been guilty of some default.^ It 
has also been decided, that tenants are bound to re- 
pur fences during their occupancy.' In the Usance of 

1 Fotbiei, LouBge, n. 121, 301, 202, 303; i>Dmat, fi. ], tit. 4, H> 
B. 7, 10. 

9 JoneB'sBvilm. 90. 

■ PmiA«1 v.JKcTvyi, I Siund. 11.321, 333, nolo; Id.333,ti.7;C(>iinfM« 
^aMtM6iwy#Co«, 5Rcp, 13; SEsp.R.SSO; Holt's N. P. R. 7; 
2 SauBd. R. 43Q ; FoteUr v. BoU, 6 Mass. R. 63. 

* Po^frti V. Rieroft, 1 Saiiod. 321, 323, & ibid, note 7. 

» OutUiam V. Hampstm, 4 T. R. 318. 
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any direct authority upon the other points above stated 
from the foreign law, they must be propounded as still 
open to controversy in our law. Cases may easily be 
put of a practical nature, and of frequent recurrence. 
Suppose a coach is hired for a journey, and it is in- 
jured, and requires repairs, without any fault of the 
hirer during the journey ; who is to bear the expense 
of these repairs ? If the repairs are very great, and are 
permanently beneficial to the owner, are they to be 
borne exclusively by the owner, or by the hirer, or 
joindy by both in proportion to the benefit received by 
each? A tenant is not obliged to make permanent or 
general repairs.' Is a like rule appUcable to chattels 1 
Suppose a ship, let for a voyage, should from accidents 
i^uire repairs, and the contract contains no clause 
relative to repairs ; are they to be paid for ultimately by 
the hirer, or by the owner 1 Is there a difference be- 
tween temporary and permanent repairs; between 
' slight and beneficial repairs ; between such as merely 
make good the old work, and such as increase the 
value of the ship 1 These questions are put ; but they 
C6IX be satisfactorily answered only, when they shall 
have undergone a judicial decision. 

§ 393. In respect to animals hired the common un- 
derstanding is, that the hirer is bound to provide them 
with suitable food during the time of such hiiing, un- 
less there is some agreement to the contrary.* 

^ 394. As to the rights and duties of the hirer. 
FirsL As to his rights. In virtue of the bailment the 
hirer acquires a special property in the thing during 
the continuance of the conlract, and for the purposes 



' a Esp. R. 59(1 ; Holt's N. P. R. 7. 

' Han^ofd V. Pal-ner, 2 Brod. & Biog. 359 ; S. C. 5 Moore R. 74. 
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expressed or implied hj it* Hence he may maantdn 
an action for any tortious dispossession of it, or any in- 
jury to it during the existence of his right." But since, 
in such case, the owner has also a gener^ property, 
unless he has, by virtue of his agreement, parted with 
it for a term, he also may maintain a like suit agaiiut 
the stranger.' But in such case a recoTery by either, 
it seems, bars, or at least may bar, the action ai the 
otfier.* 

§ 395. The hirer also acquires the right, imd the ex- 
clusive right to the use of the thing "during the time of 
the bailment ; and the owner has no right to distui4> 
him in the lawful enjoyment of it during the time of the 
user. And if during that time the thing is re-de- 
livered to the owner (<x a temporary purpose, he if 
bound to deliver it back afterwards to the hirer.* 

^ 396. It has also been decided, that where a thing, 
as, for instance, a horse is let tO hire for a particular 
object or journey, imd the hirer wrongfuUy uses it (or 
another object or journey, there the owner has no right 
to retake it by force.^ But it seems, that such a nus- 
user amounts to a virtual determination of the bail* 
ment, and destroys the hirer's special property there- 
in ; and the owner may maintain trover therefor.^ 

1 Jones'B Bailm. 85, 86; Bac. Abr. Bailment C; Yelv. 173; 3 Bl. 
Coin. 395, 396 ; 3 Kent Com. 456 ; 9 Saund. 47, and note by WilliaBis. 

9 Oq/lv. AtiMM, 4 Bam. & Aid. 590; 3 Sanad. R. 476 1 U. 47 c; 
Ba«. Abr. Trespass C ; Id. Trover C ; 9 Mass. R. 104, 365 ; 3 Camp. 
R. 187. 

) Bac Abr. Trespass C ; Id. Trover C ; 3 Bl. Com. 396 ; Gonhn v. 
Hajj)tr,7T.B..9; Poxm t. MidtOtfix, I R.&H.99; 3 Sauiid.B.47, 
notes by WUlUms, &c. ; 2 Bl. Com. 396. 

* Boa. Abr. "^spaas C ; td. Trover C ; 1 Bula. 69 ; 1 Bam. &. Aid 
58 ; 3 Sauod. 47, and note. 

a BaberU j. Wyatt, 3 Taunt. R. 368. ■ £« t. JIOxmixh, Yelv. 173. 

1 Wiikmton v. Atn^, 3 Camp. B . 335 ; LoenAmon v. MocIm, 2 Stark. 
311 ; roufa V. HarboUk, Peake R. 49 ; 3 Saund. R. 47/, and noted of 
WilUami and Patterson ; see also 2 Solk. 655. 
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^ 397. In respect to the duties of the lurer, ^7 are 
very succinctly stated by Domat The engagements 
(says he)* of the person, who takes any thing to hire, 
are, to put the thing to no other use, than that, for 
which it is hired ; to use it well ; to take care of it ; to 
restore it at the time appointed ; to pay the rent or hire ; 
and, in general, to observe whatever is prescribed by 
the contract, by law, and by custom. 

^ 398. In the first place, let us consider what is the 
degree of care or diligence to be employed by the hirer. 
of the thing generally ; for the exceptions to the rule 
will require a separate consideration. And here the 
degree of care exacted by the civO law has been mat- 
ter of some disputation. The language of that law is, 
Dohtrn et eulpam rec^t locatum. And again, Vbi 
t^trixiaqae utUitas verHtur, ut in empto, tit tn locato^ 
Src. et dohis et cu^a prastatur.' These passages 
point only to the rule, that the hirer is Uable not only 
for fraud, but for negligence. The degree of negh- 
gence is not stated. But in the Institutes (Lib. 3, tit. 
25, ^ 5,) it is SEud, " Ab eo [the hirer] custodia talis de- 
sideratur, qualem diligentissimus pater farailias suis re- 
bus adlubet." And the question is, in what sense the 
word diligentissimus is here used. Does it signify a 
dihgent father of a family, or a very diligent father of a 
family ; or, in other words, does it import ordinary, or 
extraordinary diligence? Heineccius seems to consider 
the hirer liable, not only for fiiaud, but for slight and or- 
dinary, as well as for gross negligence: "Culpam la- 
tam et lerem."* Sir William Jones has maintained. 



t Domkt, B. 1, tit 4, $ 3, an. I ; Fothier, Loiuge, n 133, 188. 
S Dig. Lib. 50, tit. 17, L 33 ; Dig. Lib. 13, tit 6, L 5, $ 3; Cod. Lib. 4, 
tit65,l.Sa 
* Hemoo. Pud.L^. It^tit.3^iaU} Donat, B. I, tit 4, j a^ art. 4. 
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with great force and ability, that the word diUgeiUissimus 
in the text imports no more than ordinaiily diligent' 
Lord Holt, obviously founding himself upon Bracfon,' 
supposed, that it imported very diligent. And, ac- 
cordingly, Lord Holt held, that " At the common law, a 
hirer was bound to very great diligence." " If (said he) 
goods are let out for a reward, the hirer is bound to the 
utmost diligence, such as the most diligent father of a 
fernily uses." * And in Buller's Nisi Prius(72) it is 
Jaid down, that the hirer is to take all imaginable care. 
Sir WiUiam Jones, on the contrary, has contended, that 
the case being one of mutual benefit, the hirer is bound 
only for ordinary dihgence, and of course is responsible 
only for ordinary negligence.* And his opinion appews 
to be now settled upon principle to be the true exposi- 
don of the commoD law.^ And the rule laid down by 
Pothier is in exact conformity to that of the common 
law. " The hirer (says he) is bound to take the same 
care to preserve the thing, which a good and prudent 
father of a family would take of his own;^* and this 
also is the rule of the Scottish law.' 



I Jones^ Buliii.87, 88; VinD. adinst Lib.3,Ut 15,1. 3,<:(niuii.$13. 

■ Bract &i b. 

3 Cogg* V. Bernard, 2 Ld. Ray. 909, 91& 

* Jones'i Bailm. 86, 87, ISO. 

S I Daae's Abr. ch. 17, art. 3, 13; 3 Kant Com. 456, and note [e); 
Dean v. EeaU, 3 Camp. R. 4 1 Mitter v. Salitbwy, J3 John*. R. 311 ; 
3 Brod. & Bing. R. 359 ; PlaU v. Bibbard, 7 Cowen R. 497. 

■ 1 BeU*« Com. 453, 455. 

f Potbier, Lcnug«, n. 190, 193; Donat, B. I, tit 4, $ 2, att 4 ; Cod. 
Lib. 4, tit 65, L 26 ; Cod. Civ. B. 3, tit 8, art 1728 ; AylifTe'a Pand. B. 4, 
tit 7, p. 463; Erak. Inat B. 3, tit 3, § § 14,15. 

* Pothier hen examined this whole sabject of reaponiibilttf Ibr^ili- 
f«nce with great abilitj in Home general obaervB^ana on the Treatiae 
of Ifontieur Le Bmn, to which Sir William Jones has referred in hia 
Eway (p. 30, note (i,) ) a* printed " at the end of hia Tr«atise on til* Uar- 
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^ 399. Hence, the hirer of a thbg being responable 
only for that degree of diligence, which all prudent men, 
that is, which the generality of mankind use in keeping 
thdr own goods of the same kind,' it is very clear, that 
he can be liable only for such injuries, as are shown to 
come from an omission of that diligence. If a man lures 
a horse, he is bound to ride it moderately, and to treat 
it as carefully, as any man of common discretion would 
his own, and to supply it with suitable food.' And if 
he does so, and the horse in such reasonable use is 
lamed or injured, he is not responsible for any damages.* 
If two persons joindy hire a horse and chaise on joint 
account, both are answerable for any misconduct or 
negligence of either in driving, or in any other want of 
proper care. But it would be otherwise, where one 
is the sde hirer, and the other merely invited to ride, 
the hirer, in such a case, alone being responsible.* 

^ 400. And the Mrer is not only liable for his own 
personal de&ult and negligence, but for the default and 
negligence of his servants and domestics about the thing 
hired. If, therefore, a hired horse is ridden by the ser- 
vant of the hu-er so immoderately, that he is injured or 
killed thereby, the hirer is personally responsible.* So, 



> Mater V. Stdidmry, 13 lohoB. R. 311 ; J BeU'l Com. 453: 
* Daey v. CAamberloin, A Esp. R. 329. 

G Jones's Bulra. 69; 1 Bl. Com. 430, 431 ; Domal, B. 1, tit. 4, § ^ n. 
5; 1 BeU'fl Com. 455. 

ri>g« Contract" I did not find it in that place in my own edition of 
Pothier's WDiks. Bat nhile the present work was passing through the 
press, in the coarse of other researches, I discoTeTed.tbat it vaa printed 
inthe later editions of Pothier's works, at the end of his Treatise on Ob- 
ligfttions, though it is (strangely enough) alh^ther omitted in Sir Wil- 
Uam D. Evans's Translation of that work ; to which it is properly an 
qipendice. Sm also Pothiei, Pand. De Regulis Juris. \ 961. 
34 
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if the servant of the hirer carelessly and improperly 
leaves open the stable door of the hirer, and the horse 
is stolen by thieves, the hirer is responsible therefor.' 
So, if ready furnished lodgings are hired, and the hirer's 
servants negligently injure or deface the furniture.* 

^ 401. The Roman law seems to have been relaxed 
a litde from this severe but important rule ; for it made 
the master responsible only, when he was culpably neg- 
ligent in admitting careless guests or servants into his 
house.' It has been observed, both by Pothier* and 
Sir WiUiam Jones,* that this distinction must have been 
sufficiendy perplexing in practice ; and the rule of the 
common law, which is like that of the foreign law in 
modern times, is not only more safe, convenient, and 
uniform in itn apphcation ; but it imposes upon the hirer 
a salutary diligence and caution m regard to those, who 
are admitted into his house, or kept in his service. The 
letter can otherwise have no sufficient security against 
losses fiom the misconduct of guests or servants. 

^ 402. But the master is not universally liable for the 
misdeeds of his servants ; and therefore we are to dis- 
tinguish, whether the act complmned of has been done 
in the service of the master, or in obedience to his or- 
ders, or not ; for in the former cases only is the master 
responsible. The master is not responsible for any 
wilful or malicious injury done by his servant without 
his knowledge or consent ; but only for injuries, which 
are done by the servant in the master's service in the 
course of his employment. Thus, if a servant in driv- 

1 Jotips'ti BtiliD. 69 ; 2 Ld. Ray. 909, 916 ; Saltm Bank v. Clouceiter 
SOni, 17 Maso. R. 1. 
9 Jonca'a Bailm. 69. 

a Dig. Lib. 19, tit 2, L 11 i Dig. Lib. 9, tit. S, 1. 27, 5 II. 
« PothicT, LoiMge, n. 193 ; Domat, B. 1, tit 4, $ S, n. S. 
> Joaea'i Bultn. 89, 90. 
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ing his master's -coach by his negligence runs against, 
and injures another coach, his master is responsible for 
the injury to the owner of the injured coach. But it is 
otherwise, if the servant wilfully and wantonly drives 
against the other coach, and thus does the injury with- 
out the connivance or consent of his master.' So, if 
the servant of a blacksmith in shoeing a horse negli- 
gently injures him, the master is responsible.* But it 
will be otherwise, if he maliciously drives a nail into 
the horse's foot in order to lame him.' 

^ 403. And the hirer is not responsible for any inju- 
ry by negUgence of servants, who are not actually in 
his employ. If a person hires a coach and horses of a 
stable-keeper for a journey, and the horses are driven 
by the servant of the latter, he and not the hirer is re- 
sponsible for any injury done by the negligence of the 
servant in the course of the journey.^ And generally, 
if a person hires a carriage and horses, and the owner 
B^ids a postillion or coachman with them to drive them, 
the hirer is discharged from all attendon to the horses ; 
and he remains liable only to take ordinary care of the 
glasses and inside of the carriage, while he aits in it.' 

^ 404. But though the master is responsible for the 
misfeswces and negligent acts of fats servants, it does 
not fc^ow, that the servant is not himself also responsi- 
ble to the bailor. The distinction furnished m some 
decisions is this, that servants are responsible to the 
biulor for misfesances but not for nonfesances ; and in 



1 JHeXanutv. Crickd, 1 East R. 106; Croft t. jSiton, 4 Bun. & Aid. 
5901 6 T. R. 651, 658 ; 8 T. R. 188. 
» lBl.Com.431. 
3 2 Salk. 440, 441. 

* Samittil V. fFright, 5 Esp. R. 963; Potbier, Lounge, n. 196. 
s Jonea'i BaUnl. 88, 89 ; Pothier, Louage, n. 196. 
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the latter case the remedy of the bailor is solely against 
the master.' 

^ 405. It is the duty of the hirer to supply a horse, 
hired by him, with suitable food during the time of 
hiring ; and, therefore, any neglect on his part in this 
particular will make him responsible to the owner.* 
And if a hired horse is exhausted, and refuses its feed, 
the hirer is bound to abstain from using the horse ; 
and if he pursues his journey with the horse, he is 
liable for all the injury.' If a hired horse faUs sick 
during a journey, the hirer ought to procure the aid of 
a Hurler, if one can be obttuned ; and if he does, he is 
not responsible for any mistakes of the ferrier in the 
freatment of the horse. But i^ mstead of procuring 
the idd of a farrier, when he can, he prescribes him- 
self unskilfully for the horse, and thus causes bis death, 
he will be responsible for the damages, although he 
acts bond fide.* 

^ 406. What shall, and what shall not be deemed 
negligence on the part of a hirer is sometimes a mat- 
ter of considerable nicety. It has already been stated, 
that Sir WUliam Jones holds, that a loss by theft is 
primd/ade evidence of negligence ; * and reasons have 
been offered to prove, that no such rule exists in the 
common law, however it may exist in the civil law.* 
But even if there is such a rule, it is but a bare pre- 
sumption, and capable of being rebutted by proof, that 
the theft was by no negUgence of the hirer.' 

1 13 Mod. R. 488 ; S&yer R. 41 ; Cammm v. R^noUt, Cowp. R. 403 ; 
Aenntn; v. Ooodeh^d, 3 Wilaon B. 454 ; 5 Buir. R. 8731 ; 1 VeaL S38. 
s Hansford v. Palmer, 3 Bro. & Bing. 359 ; S. C. 5 Moore R. 7*. 
3 Bray t. Maynt, 1 Gow. R. I ; 1 BeU Com. 455. 
* Jhan T. Keale, 3 Camp. R. 4 ; 1 BeU Com. 455. 
s Jones'! Bkilm. 43,44, 76,76,98, no ; Aate, $333&c.& 1 VeoL 131. 
e Fothier, Loua^e, n. 439. 
1 Jooes'i BBilm.96, 96 ; 2 U. B.tym. 909, 916. 
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§ 407. In respect to thefts by the servants of a hirer, 
generally speaking, he is not liable therefor, unless 
there are some circumstances, which impute to him a 
want of due diligence. Thus, where a trunk was de- 
posited with an upholsterer for a reward, the contents 
of which were stolen by his servants, notwithstanding 
reasonable care in the custody of it by him, he was 
held not responsible for the loss.^ But if he had used 
greater precaution in respect to like property of his 
own, he would have been liable for the loss. Thus, 
if a watch is deposited with a watch-maker for rep^rs, 
and it is left in his shop m a less secure repository 
than that, in which he keeps his own, and iL is stolen 
by his servants, be will be responsible for the loss.' St^ 
if an agister of catde for a reward leaves open the gates of 
hb field, or allows the fences to be defective, so that the 
cattle escape, he is liable for the loss.^ And in like 
manner, the proprietors of a dry dock are responsible 
for any injury to a vessel undergoing repairs there, oc- 
casioned by the bursting of the dock gates, if by rea- 
sonable care the bursting might have been prevented.^ 

^ 408. But if the thing hired is lost or injured by 
inevitable casualty, op by superior force, and without 
any feult of the hirer, he is exonerated from all risk.^ 
So, if the loss be not strictly inevitable, but there has 
been no omission of reasonable diligence on th6 part of 
the hirer. Thus, a warehouseman is not responsible 
for destructioD of goods by rats, if he has used the or- 

i lUueatu T. iSnatl, 1 Eap. R. ■114. 

' Clark* Y. Eanukaw, I Gow. R. 30. 

s Bnadvxdtr v. BM, Holt N. P. R. 547; Jomb'b Bulm. 91, 93; 
I BeU C(»ti. 45a 

* Ltdi T. Maetlatr, I Camp. R. 138. 

JHenolonc v. Mhawa, 3 Ban. 1593 ; Longman v. OtUim, Abbott on 
8hi^. P. 3, ch. 4, § 8, p. 369, note (<i] ; 1 Bell Com. 453, 455, 45a 
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dinary precautions to guard against the loss." So^ if 
the owner of slaves lets them to a master of a vessel 
for a voyage, and they run away in a foreign port, the 
master is not responsible therefor, if he has acted m 
good faith and with reasonable care, although he might 
perhaps have exercised a higher power of confinement 
over them.' 

§ 409. Pothier puts a case, which he deems clear, 
in proof of the position, that the hirer may be respon- 
sible for a loss, where his misconduct is not the cause, 
but the occasion of the loss. If the b^ee is prohibited 
by the terms of the btuhnent from keeping combustible 
materials in the place, where the thing is, and the thing 
13 destroyed by fire, even through mere casualty, he 
holds him responsible, because it is a breach of his en- 
gagement.' And so in the civil law. " Si hoc in locatione 
convenit, ignem ne habeto, et habuit, tenebitur, etiamw 
fortuitus casus admisit incendiimi." * It seems, that 
by the civil law the hirer is made liable for all losses 
and injuries to the thmg hired, occasioned by the pri- 
vate enmity of persons hostile to the hirer, if by bis 
own fault he has provoked that enmity. But Pothier 
justly doubts, how far this rule ought to be followed in 
practice.* 

^410. The question may here arise, as in many 
other cases of bailments, on whom lies the burthen of 
proof of negUgence, or of repelling it. With certiun 

1 CaS^ V. Damxn, Penke R. 114; Moore v. Mntrgue, Cowp. R. 
479; MUUf v. SaiiAaiy, 13 Johna. R. 311 ; Abbott on Shipp. P. 3, 
ch. 3, $ », p. 244. 

» Be«a^ V. Brook, 3 Wheat. R. 100. 

s Pothier, Louage, □. 195 ; see &Iao 1 Bell Com. 458. 

* Dig. Lib. 19, tit. a, J. n, 51. 

G Pothier, LouBge, □. 195 ; Dom&t, JB. 1, tit 4, i 3, n. 6 ; Big. Lib. 
1^ tit 2, 1.37, §4. 
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exceptions, which wiU hereafter be taken notice o^ as 

to innkeepers and carriers,* it would seem, that the 
burthen of proof of negligence is on the bailor; and 
proof merely of the loss is not sufficient to put the 
bailee on his defence. This has been ruled in a case 
against a depositary for hire, where the goods bailed 
were stolen by his servants ; ' and also in the case of 
a horse hired and injured during the term of the bail- 
ment, po^tive proof was required on the part of the 
owner to sustain his action.' There seem, how- 
ever, to be some discrepancies in the authorities on 
this subject, which mvite the attention of the learned 
reader.* 

^ 411. According to the French law, as laid down 
by Pothier, m every case of loss the hirer is bound to 
prove, that the loss was without any default on his 
part ; for the law makes no presumption in hb favour. 
And in case of a loss by fire, if the fire is in the house 
of the turer, Pothier seems to think, that that cm:um- 
stance alone raises a presumption of negligence.^ The 
Code of France ' throws the burthen of proof upon the 
hirer of leased property to show, that the loss has not 
been by his default ; and it makes him responsible for 
losses occasioned by fire, unless the fire is by inev- 
itable casualty, or superior force, or communicated by 
the burning of a neighbouring house. By the Scottish 



1 5 T. R. 276; Jones's BaJIm. 96. 

» Finveane t. Smalt, 1 Esp. R. 314. 

' Cooper T. Barton, 3 Camp. R. 5, note ; A%u4on y. Pope, J Cowen 
R. 109. 

< Plait V. HOAard, 7 CoweD B. 497, 500, note (a) ; Harrit t. Pot*- 
wood, STaant R.S64} JUoraA v. Hontt, SK^Ctcaw. 332; 2 Salk. 
6S5. 

s Pothier, Xjouage, n. IM, 199, 200. 

e Cod. CiT. uL 1739, 173% 1734. 
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law, ' if any specific injury has occtured, not manifestly 
accidental, the onus probajuU lies on the hirer to justi- 
fy himself by proving the accident,' 

^ 412. In cases of robbery, the hirer is not charge- 
able, imless it has been occasioned by his own lault or 
negligence ; for (as has been stated in another place) 
robbery is deemed an accident by superior force (vi» 
major.) ' If, however, the hirer travels by roads dan- 
gerous for robbery, or at an unseaaonable hour of the 
night, or if in any other manner, by his own negligence, 
he exposes the property to an undue risk of robbery, 
he will be bound to ms^e good the loss.* But if he 
takes another road, because the common highway is 
impracticable or dangerous, and other travellers are ac- 
customed to do the same, he will be justified m so 
doing.* 

^ 413. As to the use of the thing hired. There is, 
on the part of the hirer, an implied obligation, not 
only to use the thing with due care and moderation, 
but not to apply it to any other use than that, for which 
it is hired. Thus, if a horse is hired as a saddle horse, 
the hirer has no right to use the horse in a cart, or to 
carry loads, or as a beast of burden.^ If a carnage and 
horses are hired for a journey to Boston, the hirer has 
no right to go with them on a journey to New York.' 

1 1 B«U Com. 454. 

» Jones's Bulm. 44, 7B, 79, 88, 98, 103, 132 ; 3 Ld. Rayin. 909, 916 ; 
Id. 1087; Id. 918 ; Pothier, Louage, n. 195. 

> JoDes's fiulm. 81, 88, 98, 103 ; Pothier, Louage, n. 195 ; 9 Ld. 
Raym. 909, 917. 

* Pothier, Louage, n. 195. 

B Pothier, Louage, n. 189; Domat, B. ],lit 4, $3, art. 3, 3; Jonee'a 
Bailm.68; Id.68; 2 Sannd. 47 g-, and note; 1 B«ll Com. 454 ; Iiocit- 
uood T. Bva, 1 Cdwsd R. 333. 

• Jonea^ Bailm. 68; 3 Ld. Rajm. 91IL 
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So, if they are hired for a week, he has no right to use 
them for a month,' And if the thing is used for a 
different purpose from that, which Avas intended by the 
parties, or in a different manner, or for a longer peri- 
od, the hirer is not only responsible for all damages, 
but if a loss occurs, although by inevitable casualty, he 
will be responsible therefor.* In short, such misuser 
is deemed a conversion of the property, for which the 
hirer is deemed responsible.' 

^ 414. Another implied obligalion of the hirer is to 
restore the thing hired, when the bailment is deter- 
mined.* He is of course to restore it in as good con- 
dition as he received it, unless it has been injured by 
some internal decay, accident, or other means, wholly 
without his default.' If it has sustained any injury by 
his neglect, he is liable in damages, notwithstanding 
the owner has received it back.* If the hirer, instead 
of delivering back the thing, pays its full value to the 
owner, on account of the injury sustained by his neg- 
ligence, he becomes henceforth the proprietor of the 
thing; and the letter has no longer any title to it.^ 

^ 415. The time, the place, and the mode of resti- 
tution of the thing hired, are governed by the circum- 
stances of each particular case, and depend upon rules 

1 Jones's Bajlm. C8; 3 Ld. Rt.jat. 915; Whedock v. fFkedwright, 
5 Ubb9. R. 104. 

3 Dr TolUmere v. Ftdkr, 1 Rep. Const C. So. Carol. 121 ; Jones's 
Bajlm, 68, 69, 121 ; 8 Ld. Raym. 909, 917. 

3 Bac. Abr. Bailment C; Id. Trover C, D, E; 3 Sannd. R. 47^; 
baacM V. Clarke, 2 Bulst. R. :)06, 309. 

* Si^iti V. Hay, 4 T. R. 360, per Buller J. 

B Pothier, Louage, n. 197, 108,300; Domnt, B. 1, tit 4, ^ 3, n.ll; 
Cooptr T. Barton, 3 Camp. R. 5, a. ; MiUer v. Salttbury, 13 Johns. R. 
311. 

B Reynolda v. Shuier, b Cowen R. 323. 

T pothier, Louage, n. 198. 

35 
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of presumption of the intention of the parties, like 
those in other cases of bailments. 

^ 416. Another implied obligation on the part of 
the hirer is to pay the hire or recompense.' This is a 
natural result from the contract, 'and requires no rea- 
soning to support it. Pothier, however, has thought it 
worthy of a separate discussion, principally with refer- 
ence to leases of real estates on rent, in respect to 
which there are many points entitled to grave consider- 
ation, which cannot properly find a place in the more 
Umited view of bMlments at the common law.' 

§ 417. In general, it may be said, that the whole 
iare is not due, unless the hirer has had the use and 
enjoyment of the thing in the manner contemplated by 
the parties.' If he has had the use op enjoyment for a 
part of the time only, or it has been from unforeseen 
circumstances greatly diminished, he ought not to be 
required to pay more than a proportionate hire, pro 
tanto* If various things are hired, and the use and 
enjoyment of a part only has been realized, the hirer 
oi^ht, m hke manner, to be liable only pro tantoJ' But 
in both these cases it is to be understood, that the de- 
ficiency in the use and enjoyment has not been by the 
default of the hirer, but has arisen from accident, or 
from the default of the letter ; and that the obligation 
to pay the whole hire is not either expressly or im- 
pliedly stipulated for by the contract, notwithstanding 
any deficiency in the use or enjoyment.^ 

1 Pothier, Louage, n. 134 ; Domat, B. I, tit 4, $ 2, n. 11 ; Cod. Civ. 
ut.1728. 
B Pothier, Louage, n. 134 to 164. 3 Pothier, Louage, n. 139. 

4 PoUiier, ibia, n. 139, 140, 143, 144. s Pothier, ibid, n. 141. 

• Pothier, Louage, n. 141, 142, 143, 144 ; Id. a. 165, 168 ; Id. 178. 
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^ 418. The next consideration is, as to the manner, 
in which the contract of hire may be dissolved or ex- 
tinguished. And, from what has been already said, it 
follows, that as to liabilities infuturo it is extinguished 
by the loss or destruction of the thing by any inevitable 
casualty ; by a voluntary dissolution of the contract by 
the parties; and by operation of law^ as where the 
hirer becomes proprietor, by purchase or otherwise, of 
the thing hired.' 

§419. Whether the contract is dissolved by the 
death of either party depends upon the intention of 
the parties, and the rules of law applicable to contracts 
in general. Where the use is to be for a specific time, 
it generally remains in force during that period. Where 
it is during pleasure, it is dissolved by the death of 
either party.* 

§ 420. The principles stated in the few last sections, 
it will be perceived, are derived altogether fix)m the 
civil law. The common law does not furnish any 
direct recognitions of them. But it may be safely af- 
firmed, that they are so consonant with general justice, 
and with the nature of the contract, that in the ^sence 
of authority they may be used as guides to assist our 
general reeisoning. 

ART. II. HIRE OF LABOUR AND SERVICES. 

§ 421. We are next led to the consideration of the 
rights, duties, and obligations of the parties in the sec- 
ond class of Bailments for Hire, Locatio operis, 
or the Hiring of Labour and Services. This (as has 
been already observed) is divisible into two branches : 

1 Potbier, Lou&ge, n. 198, 309, 310 ; Cod. Civ. art. 1741. 
s Pothier, Lougi? e, d. 317 ; 1 Bell's Com. 452. 
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(I.) LOCATIO OPERIS PACIENDI; (2.) LoCATIO MEK- 

ciUM VEHENDABUM. Each of these will be treated 
separately, as each is of very extensive influence in 
the business of civil life,' and in some respects involves, 
or may involve, distinct principles. 

^ 422. And tirst, as to Locatio operis faciendi. 
This may again be divided into two kinds; (1.) the 
Hire of Labour and Services, or Locatio operis facien- 
di, strictly so called, such as the hire of tailors to make 
clothes, and of jewellers to set gems, and of watch- 
makers to repair watches; (2.) Locatio custodier, or 
the receiving of goods on deposit for a reward, which 
is properly the hire of care and attention about the 
goods ; and the bailee may well enough be called locO' 
tor opertp., since the care and attention, which he lets 
out for pay, are in truth principally a mental operation, 
though the custody generally includes some physical 
labour.* Of this last class are warehouse-men and 
wharfingers, and other depositaries for hire. And as 
these differ from mere depositaries principally in re- 
ceiving a compensation for their services ; ' so another 
class of hirers, viz. agents, factors, commission mer- 
chants, baihffs,* and other persons acting for a com- 
pensation, differ from mandataries principally in the 
same circumstance.* The undertaking of the latter 
Ues in fesance ; that of the former in custody.* Inn- 
keepers seem to partake of the character of both ; but 
they will be reserved for a separate consideration.'' 



Jones's Bailin. 90 ; 2 Kent Com. 457 ; Merlin. Report, srt Louage. 
Jones's B&ilm. 90, 96, 97 ; Merlin. Repiil- srt. Lo-jage. 
Jones's Bailm. 49. * 2 Ld. Ra^. 909, 918. 

Jones's Bsilm. 98. * Jones's Btulm. 98. 

Jones's Bailm. W, 93, 93, 94. 
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§ 423. In the civil and foreign law all agencies for 
hire, and all sorts of labour and services, are sometimes 
treated of under the head of bfulments for hire.' In the 
common law, such agencies and labour and services 
only are included, as are employed about personal 
property entrusted by the owner to the bailee. But, 
in strictness, both laws concur in the same general 
doctrine ; for, where the workman is not only to do 
the work, but is to furnish the materials, it is deemed 
in the civil law rather a case of sale, than a case of 
locatio operis.^ And in the common law, it would be 
treated as a case of bailment, only when the stock or 
materials belong to the employer. And, where the 
■ principal materials belong to the employer, the case 
would still be treated as a bailment, although the 
workman might furnish some accessorial materials or 
ornaments.' Thus, if A sends cloth to a tailor to be 
made into a garment, and the tailor furnishes buttons 
and twist to complete it, it will be a mere case of loca- 
tio operis fadendi. 

§ 424. In cases of hire of things, the bailee is to pay 
the hire ; but in cases of hire of work, the bailor is to 
pay it. In many other respects, these contracts in- 
volve the like or corresponding obligadons between 
the parties.^ According to the systematical mode of 
treadng them in the foreign law, both may be said to 
arise from natural law ; to be founded in consent ; and 
to involve reciprocal engagements.* In contracts for 

1 Domat, B. 1, tit 4, § 7, n. 2, 3, 4 ; Pothier, Lounge, n. 393. 

a Pothier, Louage, n. 392, 394 ; Domat, B. 1, tit. 4, 5 7, n. 1, 3, 3, 4 ; 
Dig. Lib. 19, tit t^ 1. 3, H ; lust Lib. 4, tit 25, $ 4 ; Merlin. RepirL art 
Louage ; 1 Bell's Com. 455. 

3 Pothier, Louage, n. 394 ; 1 B«ll'a Com. 455. 

4 Fotbiei, Louage, n. 393. 
s Potbier, Louage, n. 393. 
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work, it is of the essence of the contract, (1.) that there 
should be work to be done; (2.) for a price or reward; 
and (3.) a lawful contract between parties capable and 
intending to contract.^ 

^ 425. The obligations or duties on the part of the 
employer, as deduced in the foreign law, are principally 
these; (1.) to pay the price or compensation; (2.) to 
pay for all proper new and accessorial materials ; (3.) to 
do every thing on his part to enable the workman to 
execute his engagement ; (4.) and finally, to receive 
the thing when finished. But care is to be taken, that 
the materials are not extravagant, nor the claims be- 
yond the fair scope of the engagement.' Besides these, 
the employer is bound to good faith and honesty in his 
conduct He must not conceal defects, or impose upon 
the other party ; and he must conform to all the spedal 
stipulations cont£uned in his contract.' These duties 
are formally treated of by Pothier ; and they seem so 
clear upon principles of general justice, that the com- 
mon law could hardly be deemed a rational science, if 
it did not recognise liiem. 

§ 426. I^ while the work is doing, the thing perishes 
by internal defect, by accident, or by superior force, 
without any default of the workman, the latter is, or 
may be entitled to compensation, to the extent of the 
labour actually performed on it; for the maxim is, "Res 
pent domino."* And if the workman has been at any 
charge in preserving the thing, beyond what his under- 

1 Pothier, Lousge, n. SSH, 396, 397, 398, 399, 400, 401, 403. 

* Pothier, Louago, o. 405, 406, 407 to 409, 410, 436; Dom&t. B. 1, 
lit. 4, § 9, n. 1 to 8. 

3 Pothier, LouBje, n. 411 to 417. * 

* Dig. Lib. 19, tit 2, 1. 59; Domat, B. 1, til. 4, 5 9, n. 4; Pothier, 
LouBge, n. 433, ch. 3, Meiulone T. Jllluueu, 3 Bnrr. 1S93 ; GtBd r. JUiiw- 
man, 1 Tsunt. R. 137. 
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taking implies, the civil law in such a case decreed 
him compensatton.^ The common law in a case of 
clear necessity would probably adopt the like rule, as 
a ftur presumption of the intention of the parties. Thus, 
if the thing were carried away by an inundation, the 
expenses of recovering it would be deemed a fur 
charge on the bailor. 

^ 427. But although, upon the general ptinciples of 
law applicable to the contract, if a thing peiishes, while 
it is yet in the hands of the workman, and before the 
work is completed, without any default on his part, he 
is entitled to compensation for his labour ; yet it must 
be admitted, that the rule has not obtained universal 
fevour. The modem Code of France declares, that in 
such a case, there shall be no compensation to the' 
workman ; but, that the thing perishes to the loss of 
the employer and the workman respectively.* 

§ 428. The obligations or duties on the part of the 
workman or undertaker are thus summed up in the 
foreign law ; to do the work ; to do it at the time 
agreed on ; to do it well ; to employ the materials fur- 
nished by the employer in a proper manner ; and last- 
ly, to exercise the proper degree of care and diligence 
about the work.* It seems unnecessary to enter upon 
any inquiry as to any particulars embraced under any, 
but the last head, since they are the pldn results of the 
undertaking. 

^ 429. What, then, is the degree of care, which 
bailees of work for hire are responsible for? The gen- 



1 Domat, B. 1, tit 4, § 9, n. a 

' Cod. Civ. art. 1790; 8 Pardea. Droit Commer. P. 2, tit 7, ch. % 
art 5% ; 1 Bell's Com. 456. 

3 Pothier, Louage, d. 419 to 433; Pardes. Droit Commer. P. 3, art 
533 to SaS, and Sia 
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eral rule is, (as has been often observed,) that where 
the contract is of mutual benefit, there ordinary dili- 
gence only is required. And this is the degree of dili- 
gence, therefore, which applies to contracts of this sort, 
as well by the common law, as by the civil and foreign 
law.' Thus, a watch-maker, having a watch left with 
him for repairs, is obliged to use ordinary diligence in 
keeping it ; and if he omits it, and the watch is lost, he 
is liable for the value in damages.* And a workman is 
not only bound to guard the thing bailed against ordi- 
nary hazards, but Hkewise to exert himself to preserve 
it from any unexpected danger, to which it may be ex- 
posed.* It has been very correctly observed, that dif- 
ferent things may require very different care. The care 
required in building a common door-way, is quite dif- 
ferent from that required in raising a mautte pillar, but 
both come under the description of ordinary care.' 

§ 430, Pothier considers, that in cases of theft the 
bailee of work is liable to his employer for the loss of 
the thing. It is probable, that he holds this doctrine 
upon the general ground of the civil law, that it is pre- 
sumptive evidence of ordinary negligence.* It has been 
ah^ady seen, that at the common iaw the rule is differ- 
ent ; for, whether the bailee would in such a case be 
hable or not, would depend, not upon the fact of theft, 
but upon the question, whether the loss had been occa- 
sioned by the ordinary negUgence of the bailee. 

§ 431. But, where skill, as well as care, is required 
in performing the undertaking, there, if the party pur- 



1 Jones'a Bailni. 91, 94; Pothier, Lonage, n. 429 ; 3 Kent Com. 457, 
458; 1 Bell's Com. 453, 455. 

3 Clarke v. Eamtkaa, 1 Gow. R. 30. 
3 Ltd. T. Maatatr, 1 Csmp. H. 13a. 
< 1 Ben's Com. 458. s PoUiiei, Louaga, n. 4. 
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port to have skill in the business, and he imdertakes for 
hire, he is bound, not only to ordinary care and dili- 
gence in preserving the thing, but also to the exercise 
of due and ordinary skill in the employment of his art or 
business about it ; or, in other words, to perform it in a 
wodonanlike manner.* In cases of thb sort he must 
be understood to have engaged to use a degree of dili- 
gence, and attention, and skill, adequate to the per- 
formance of his undertaking.' Spondet (say the Ro- 
man lawyers) periiiam artist And it is his own fault, 
if he undertakes without sufficient skill, or apphes less 
than the occasion requires. Thus, if a farrier under- 
takes the cure of a diseased or lame horse, he is bound 
to a reasonable exercise of skill ; and if through his 
ignorance or bad management the horse dies, he is 
liable for the loss.* So, if a ^lup-carpenter undertakes 
to build a ship, he engages for reasonable skill, as well 
as care in building it 

^ 432. And the degree of skill and diligence, wbidi 
is required, lises in proportion to the value, the dehca- 
cy, and the skill of the operation. Thus, an artisan, 
employed to repair a very delicate mathematical instru- 
ment, is expected to exert more care and skill, than he 
would about common instruments. The case put by 
Gains is of this nature. The removal or raising of a 6ne 
pillar of granite or porphyry requires peculiar care and 
skill ; and the law exacts, therefore, more than ordina- 
ry diligence and skill in the undertaker of such a work 

1 Jodm's Bkilm. 91 ; 2 Kent Coirr. 458, 463 ; I Bell's Com. i59. 
* JoDes'fl Bailm. 22, 53, 62, 97, 98, 120, 121 ; Coggs v. Bernard, 2 Ld. 
Ray. 909, 918 ; Domat, B. 1, tit. 4, ^ 8, n. 1 ; Pothier, Lousge, n. 485, 

3 Jonea'a Bulm. 23, note [m), 98, Dote {I) ; Pothier, Lonage, n. 425 to 
438 ; P&rdea. Droit Comm. P. 2, art 528 ; Ajliffe'H Paitd. B. 4, tit 7, p. 
466; Enk. Inat B. 3, tit. 3, S 16; 1 BeU'a Com. 459. 

4 Joneo'a Bailm. eS, 99, 100 : IRolLAbr. 10; 1 BeD'a Com. 499,461. 
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for a stipulated compensation, that is, more diligence 
and skill than is required of workmen in removing 
ordinary things of the same kind. But if all things are 
done by the undertaker, which a quite diligent and 
skilful workman would observe, (" quae diligentisEnmus 
quisque observatunis fuisset,") and there is no neg- 
l^ence, he will be exonerated, although the cohunn 
should be fractured.^ * So, if a gem is delivered to a 
jeweller to be set or engraved, and it is broken ; if this 
arises solely from the defect of the material, the jewel- 
ler is not responsible ; but it is otherwise, if it arises 
from the unskilfulness, or negligence, or rashness of 
the artisan.* So, if clothes are delivered to a fuller to 
be dressed, and he suffers them to be qaten by mice, 
he will be reponsible, if it is by his negligence ; and 
the Roman law imputed- negligence to him in such a 
case*' 

^ 433. But in all these cases, where skill is required, 
it is to be understood, that it means ordinary skiD in 
the business or employment, which the bailee under- 
takes for. For he is not presumed to engage for the 
extraordinary skill, which belongs to a few men only in 
his business or employment, or for extraordinary en- 
dowments or acquirements. Reasonable skiU consti- 
tutes the measure of the engagement in regard to the 
thing undertaken.* 

1 Jonu'B Bulm. 96 ; Dig. Lib. 19, tit. 3, L 35, W t AjUSa'a Puid. 
B, 4, tit 7, p. 463. 

■ Dig. Lib. 19, UC S, L 13, § S ; Pothier, Loutge, n. 438. 

> Dig. Lib. 19, tiL 2, L 13, $ 6; Sooea'B Bailm. 105. 

* Moon V. Morgut, Covp. ft. 497 ; Jonei'a Bulm. 94; 1 Bell Com. 
458,458. 

' 41 r. Bell, ID his ConnDentariefl, bas lud down Bome roles on tbo 
nbject of profewional akiD, which may aaaiat (he learned inqoirar in 
Ida aftrts to arriva at a jnat enMiion. 1 Boll Con. 4S^ 46ft 
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^ 434. Sir William Jones, however, while he admits 
the general rule, seems to intimate in one place a 
more stringent doctrine. " When (says he) a person, 
who, if he were wholly uninterested, would be a man- 
datary, undertakes for a reward to perform any worit, 
he must be considered as bound still more strongly to 
use a degree of diligence adequate to the performaDce 
of it His obligadon must be rigorously construed ; 
and he would perhaps be answerable for slight neglect^ 
where no more would be required of a mandatary, 
than ordineay exertions." ^ Now, this seems incon- 
sistent with the general principles applicable to such 
bailments for hire. In such cases the bailee is liable 
only for ordinary neglect, and not for slight neglect ; 
for ordinary neglect of skill, and not for slight neglect 
of skill In short, as a workman, he undertakes (or 
the ordinary diligence of a workman in business of that 
sort ; and he is responsible only for the omission of it.' 
And the very case, put by Sir William Jones, of com- 
iqissioners, [commission merchants,] factors, and bailiffs, 
when their undertaking lies in fesance,* shows his mis- 
take ; for it is clear, that they are responsible only for 
ordinary diligence and skill.' Sir William Jones may 
hare been misled by considering, that, as the rule of the 
civil law as well as the common law made the bailee 
answerable for a skill in his business adequate to the 
undertaking, he was answerable at all events, if there 
was the slightest neglect in E^lying that skill Domat 

1 JoDea'a Bulm. 08. 

s 3 Kent Com. 453, 463 ; 1 BeU Com. 459, 460, 461. 

) Jodcb's Bsiltn. 9a 

* Awfca V. PeUmer, S Wib. R. 335 ; Deneu v. Dmtr^ 3 Cunp. R. 
451 ; Shidt v. Biackium, 1 H. Bl. ISd ; Leave t. Prtntux, 8 Eaat B. 
348. 
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seems to have adopted a sinular mode of reasoning ; 
and perhaps that is the doctrine of Pottiier.* 

^ 435. But even where the business or employment 
requires skill, if the bailee b known not to possess it, 
or he does not exercise the particular art or employ- 
ment, to which it belongs, and he makes no pretension 
to skill in it ; there, if the bailor, with full notice, trusts 
him with the undertaking, the bsdlee is only bound for 
a reasonable exercise of the skill, which he possesses, 
or of the judgment, which he can employ ; and if any 
loss ensues, he is not chargeable.' As if (to put a 
case from the Mahomedan law) a person will knowing- 
ly employ a common mat-maker to weave or embrrader 
a fine carpet, he must impute the bad workmanship to 
bis own folly.' So, if a man, who has a disorder in 
his eyes, should employ a farrier to cure the disease, 
and he should lose his sight by using the remedies 
prescribed, he would certainly have no legal ground of 
compliunt.* 

§ 436. In case of hire of work the bailee is liable, 
not only for misfesance, but also for nonfesance ; and 
in this respect the contract differs from that of a mere 
gratuitous bailee.* 

6f 437. From what has been said it follows, that a 
workman is not chargeable, if the thing perishes while 
in his custody without his default, either by inevitable 
casualty, by internal defect, by superior force, by rob- 
bery, or by any other peril not to be guarded against 

I Domat, a. 1, tit 4, § 8, n. 3; PolJiier, Louage, n. 425. 

* Jones's Bailm. 53, 9B, 99, 100 ; 2 Ld. Kaym. 909, 914, 915 ; I BqQ 
Com. 459. 

3 Jones's Bailm. 100. * Jones's Bailm. 99, 100. 

s Jones's Bailm. 101 ; 3 6L Coni. 157 ; Eiite t. GaUeard, 5 T. Rep. 
143; TAone V. i>iiu, 4 Johns. R. 83. 
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by ordinary diligence ; * unless indeed he should take 
such risks upon himself by a special contract 

^ 438. And here it may not be unimportant to take 
notice of a distinction between cases, where the work- 
man is to make a thing out of materials owned by lus 
employer, and cases, where he is to make it out of 
his own materials. In the former case, if the thmg 
perishes without his default, before it is completed or 
delivered to his employer, he is, or may be (as we 
hare seen) entided to a compensation to the extent of 
his work actually done.' But in the latter case the 
whole loss is his own, if the thing perishes before a de- 
hvery of it to his employer, and he is entitled to no 
recompense. In each case, however, the same rule of 
law applies, " Res perit domino." The only difference 
bemg, that m the one case the employer is the owner ; 
and in the other the workman. In the one case it is , 
a bailment ; in the other a sale of a thing tn Juturo.' 

ij 439. The distmction, too, between cases of tnti- 
tuum and cases of bailment on hire deserves mention 
in this f^ace, although much of what would property 
apply here has been ah^ady suggested under the head 
of cojnmodatum, or grattiitous loans. The distinction 
between an obligation to restore the specific things, 
and a power of returning other things equal in valu^ 
holds in cases of hiring, as well as in cases of deposits 
and gratuitous loans. In the fonner case it is a regu- 
lar b^Qment ; in the latter, it becomes a debt Thus* 



1 Jones's Bailm. 88, 98, 119, 120 ; Pothier, Louage, n. 438 ; Id. eb.3, 
n. 434 ; Pardeaaoa, Droit Comm. Put 3, »rt 536 ; DooM, B. 1, tit 4, 
{ 8, n. 4, 9 ; Cod. Civ. art 1789, 1793. 

■ Dmnat, B. 1, tit 4, § 8, n. 4, 9 ; Pothier, Lonoge, cb. 3, art .434 ) 
2 BeU Com. 455. 

» Domt, fi. 1, tit 4, i 7, n. 3 ; Id. $ 8, n. 10. 
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according to the famous law of Alfenus, if an ingot <^ 
silver is delivered to a silversmith to make an um, the 
whole property is transferred, and the employer is only 
a creditor of metal equally valuable, which the work- 
man engages to pay in a certain shape, unless it is 
agreed, that the specific silver shall be wrought up into 
the um.^ So, where A delivered to B some cotton 
yarn on a contract to manufacture the same into cot- 
ton plaid;^ and B was to find the filling, and was to 
weave so many yards of plaids at eighteen cents per 
yard, as was equal to the value of the yarn at sizty-five 
cents per pound, it was held, that it was a sale of the 
yam, and that by the delivery of it to B it became bb 
property, and he was responsible for the dehwry of 
the plaids, notwithstanding a loss of the yam by an ac* 
cidental fire.' But if A and B bad agreed to have the 
particular yam, with filling to be found by B, made in- 
to plaids on joint account, and the plaids, when woven, 
to be divided according to their respective interests in 
the value of the materials, and the plaids, before the 
division, had been burnt by an accidental fire, the loss 
would have been (it should seem) mutual, each loang 
the materials furnished by himself. 

^ 440. There are some other obligations implied on 
behalf of the bailee of wotk on a thing ; such as the duty 
of observing good laith, and practising no fi'aud, deceit^ 
or imposition on the bailee, either as to the quality, 
quantity, or nature of his services.* He is also bound to 
conform to any special stipulations, constituting a part 
of his contract.' And when the work is done, he is 

1 Jonei'e Bailm. 109 ; Id. 64 ; Dig. Lib. 19, tiL 3, 1. 31 ; Erik. lut 
B.3,tit I, } 18; Domat, B. 1, tit 4, $ 1, n.4; 9 Kent Com. 463. 
> Bugvm T. Meny, 3 Htuoa R. 476, 
* Potiiier, Loiwfe, n. 433. * Potliiar, Lounfe, n. 4SaL 



by Google 



OH. VI.} HIRE OF LABOUR AlTD SERVICES. 287 

bound to return the thing in good order to his employ- 
er. But this dutj of returning the thing requires some 
qualification. For every bailee of ttus sort has a lien 
on the thing for the amount of bis compensation ; and 
therefore is not, unless he speciaUy agrees otherwise, 
bound to restore the thing bailed, until that compensa- ' 
tion is paid. Thus, a tailor, who has made a suit of 
garments out of the cloth delivered to him, is not 
bound to deliver the suit to his employer, until he is 
paid for his services ; nor a ship-carpenter, the shif^ 
which he has repaired ; nor a jeweller, the gem, which 
he has set, or the seal, which he has engraved ; nor 
an agistor, the horse, be has taken on hire ; until their 
compensations are respectively paid.' 

§ 441. Questions of a very embarrassing nature 
sometimes arise upon contracts of this nature at the 
common law ; as, for instance, how far a workman Is 
entitled to receive compensation, when bis vrork has 
been left incomplete ; or he has done it improperiy ; 
or he has deviated from the directions of bis employer. 
If there is a special contract in the case, generaDy 
speaking, according to the rules of the common law, no 
compensation can be recovered, unless the contract has 
been entirely lulfilled, I^ therefore, a carpenter has 
undertaken to build a building according to a particu- 
lar plan, and for a specified price, and he deviates beta 
that plan, or does not complete the work, or does it 
imperiecdy or unskilfully, it seems, that be cannot re- 
cover any part of the stipulated compensation ; for he 
has not brought himself within the terms of the con- 
tract.' So, if he has done any extraordinary work on 

1 3 RoU. Abr. 93, M. 1 ; Blake v. MckoUon, 3 H. & Selw. 167 1 
Cluut V. ff'tftmore, 5 H. &■ Selw. 180 ; Ex parU Deeat, 1 Atk. 338. 
B £IU> V. Aamlm, 3 Taunt. SS ; 1 Bell Com. 455, 456. 
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it beyond his contract, he is not entitled to recover for 
such extraordinary work.' But if, in either case, the 
deviation from the contract has been with the assent 
or acquiescence of the employer, then he may recover 
upon the original contract, so far as it can be traced in 
the execution, and on a quantimt meruit for the resi- 
due of ilus sendees.' And if the work has, with the 
express assent or acquiescence of the employer, been 
left incomplete, or he has knowingly dispensed with a 
perfect and skilful performance of it, in like manner a 
compensation can be recovered.' Where the work 
has been done on the property of the employer, it is 
sometimes difficult to deduce any just inference of 
such assent, or acquiescence, or dispensation ; because 
he is often compelkible to use it, as it is, with alt its im- 
perfections, especially if it is of an immovable nature. 
But where the article is of a movable nature, and 
might be rejected, if unsatisfactory, as a bureau, made 
out of a log of mahogany belonging to the employer, 
or a silver urn, out of old silver furnished by the em- 
pbyer, there the receipt of the article without objec- 
tion might perhaps furnish a ground to presume a 
waver of the objections, notwithstanding the unskilRd- 
nesa or incompleteness of the workmanship. The rule 
in Scotland seems in all cases to be, that balancing the 
inconvenience and damage arising from the imperfect 
or faulty performance against the benefit actuaUy de- 
rived from the worli, the workman is entitied to de- 
mand, or bound to make up the difference.* 

1 1 Ben Ctau. 455, 456. 

■ 1 Ben Com. 455, 456 ; Patterwn \. Bank of CUunfrut, 7 Cnnch R. 
399; B. C. SPeten'a Cond. R. 501. 

3 lAinongiaU v. Umngrion, 10 Johna. R, 36. 
• 1 BeU Com. 456. 



by Google 



CM. Tl.] IflKfl or OUSTOPT. 
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§ 442. We are nest led to the consideration of bail- 
ments of LocATio Custodij:, or Deposits for Hire. 
A contract of this sort may be properly deemed, as has 
been already stated, a hiring of care and attention.' 
St. German seems to make no distinction, at least not 
in one part of his work, between a gratuitous deposita- 
ry and a depositary for hire, as to the degree of dili- 
gence exacted of him.' But Sir William Jones, with 
great propriety, insists, that there is a great difference 
between them ; and that bmlees of this sort (like other 
interested bailees) are bound to ordinary diligence, and 
of course are responsible for losses by ordinary negli- 
gence.* To this class belong Agisters of cattle, Ware- 
house-men, and Wharfingers, whose obligations would 
therefore seem to fall within the general rule. 

^ 443, (1.) As to Agisters of Cattle, it has been 
decided, that they are within the rule. They do not en- 
sure the safety of the cattle agisted, but are merely 
responsible for ordinary negligence.* And it will be 
such negligence for him or his servants to leave open 
the gates of his field, in consequence of which neglect 
the cattle stray and are stolen.* 

§444. (2.) As to Warehoosg-hen, ithasalsobeen 
decided, that they come within the general rule, and are 
bound only to take reasonable and common care of any 

1 Jonea'a BaHni. 96, 97 ; 1 Bell's Com. 456. 
» Doot & Stnd. Did. 1^ oh. 8a 
3 Jones's Boilm. 97 ; I Beirs Com. 4'>S. 

* Jones's Bailm. 01, 92 ; BroaduMOer v. Sfo/, Holt N. P. R, 547; I 
Bell'a Com. 458. 
a Joaea'a Bailm. 93 ; 1 Bell'« Com. 458. 
37 
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commodity eQtrusted to their chaise.' And, therefore, 
if the commodity is injured or destroyed by rats, while 
in his custody, he is not responsible, if he has exercised 
ordiuary care in preserving them.* And a person, who 
receives goods in his store standing upon a wharC for 
the purpose of forwarding them, is deemed but a mere 
warehouse-man, and responsible for ordinary diligence 
only, even though he holds himself out as a general or 
pubhc store-keeper of goods.* Warehouse-men are 
not Uable for thefts, unless occasioned by their want of 
proper care ; and their care is not to be governed by 
that required of common carriers.'* 

^ 445. The most important practical question, which 
arises in respect to warehouse-men, is to ascertain, 
when their liabiUty, as such, begins and ends ; or, in 
other words, when their duty of custody commences 
and finishes. And it has been decided, that as soon 
as the goods arrive, and the crane of the warehouse is 
applied to nuse them into the warehouse, the liability 
of the warehouse-man commences; and it is no de- 
fence, that they are injured by falling into the street 
from the breaking of the tackle, even if the car-man, 
who brought them, has reused the offer of slings for 
further security.* 

^ 446. But suppose, (which is not an uncommon 
case,) that a person acts both as a common carrier and 
as a warehouse-man, it sometimes becomes a matter of 
great nicety to decide, in which character he is chai^e- 



1 CaOiffY. Damxn,PatikBR.Ui; FitnuNme t. AmO, lGap.R.315; 
Jodcb's Bailm. 49, 96, 97. 

» Pe»ke R. 1J4. 

3 PlaU V. mbbard, 7 Cowen R. 497 ; RoberU V. 7\irn«r, 12 Johns. R. 
232 ; Brown v. Dtnitm, 3 Wendell R. 993. 

* Ibid. 1 T'ionMi* v. Iky, 4 Eap- B- 362. 
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able ; for, as the responsibilities of the two characters 
are very different, he may in one character be liable 
for a loss, from which he would be exempt in the other. 
For example, a common carrier is liable for losses by 
fire, not occasioned by inevitable casualty ; ' whereas a 
warehouse-man is not liable for any losses by fire, un- 
less he has been guilty of ordinary negligence. Thus, 
a common carrier from Stour-point to Manchester un- 
dertook to carry goods from the former to the latter 
place, and to forward them from thence to Stockport, 
Upon arrival at Manchester the goods were deposited 
in his warehouse, to awMt an opportunity of sending 
them on to Stockport by the Stockport carrier, there 
bemg none there at that time, by whom they could be 
sent on. Before he had an opportunity of forwarding 
them, they were destroyed by an accidental fire. And 
the question was, whe^er he was liable for the loss or 
not And it was held, that he was not liable, because 
his duty as carrier had terminated, and his duty as 
warehouse-man had commenced before the loss. It 
was not thought to make any difference in the case, 
that he received no distinct compensation as ware- 
house-man.* 

^ 447. However, if the carrier's duty had not been 
completed at the time of the loss, it would have been 
otherwise. As, if the deposit in the warehouse had 
been at some intermediate place in the course of his 
own route ;* or if^ after the arrival at the place of desti- 
nation, he was still bound to deliver the goods to the 
owner ; and before such dehvery he had put them into his 

1 fbneard w. PiUard, I T. R. 37 ; 1 Bell's Com. 464- 
> Gartidt *. JWnLltMtntyJ^wngatwm O)., 4 T. R. 561 i 1 B«Il'i 
Com. 464, 40S. 
3 F«TW>ni V. Ptttoni, 1 T. R. 37. 
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own warehouse for sttfe caBfody, where tfiey were cM" 
Bumed by fire, he would neveftfaeless have been liable for 
the loss.* In these and other like cases, which may 
be easily put, his proper duty as carrier not being end- 
ed, he is still considered as acting in the character of 
carrier, although he makes a distinct charge for ware- 
house room, and also for cartage of the goods after their 
arrivjd at the place of destination from the warehouse 
to the owner's house. And in such cases it will make 
no difference, whether the warehouse rent and cartage 
is paid by the carrier to a third person, or it is paid oo 
Ws own personal account and profit; so, always, that 
the delivery of the goods to the owner is by the usage 
a part of his propo" duty as carrier.' 

^ 448. But, when the goods have arrired at theff 
place of destination, and are there deposited in the 
carrier's Warehouse, to await Ae owner's conrenienoe 
in sending &h* them ; there the duty as carrier ends on 
the arrival of the goods at the warehouse; and the 
duty as warehouse-man commences.* If a carrier un- 
dertakes to forward goods beyond the line 6! his own 
carriage, and on arrival at the termination of his route 
he puts them into a proper vehicle for the further con- 
veyance, having no interest therein, nor hire therefor, 
he is not responsible for any subsequent loss.^ 

§ 449. And where a person is at the same time a 
wharfinger, warehouse-man, forwarding merchant, and 
carrier, and receives goods into his warehouse to be 
forwarded, the warehouse being on his whar( and the 

1 I^v. 3Vcnl. JVim. Co. 5 T. R. 389 ; I Bell'ti Com. 464, 469. 
» Bgde V. TVtnt. Ate. Oi. 5 T. R. 369. 

I AireT. ff'<U,8TMii)tR.443; S.C.2UooK&.SOO( aE«ntCoiii. 
46» i 1 Bell'i Cora. 464, 465. 
* AMty V. Kdlogg, 8 Cowen R. 3S3. 
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goods are not yet put upon their traosportatKHi, he is 
liable only in hie character aa warehouse-man, for his 
duty as such has not ceased.^ 

^ 450. Care should be taken by warehouse-men to 
tnake deliveries to the parties properly entitled ; for, if 
by mistake they deliver the goods to a wrong person, 
they will be responsible for the loss, as upon a wrong- 
ful conversion** And a warehouse-man, who has re- 
cdved goods frotn a cwsignee to be kept for his use, 
liLay refuse to redeliver them, if they are the property 
of another, if the latter prohibits the re-delivery.^ 

^461. (3.) As to Wharfingers. Upon principle, 
Uieir case is not distinguishable from that of other de- 
positaries for hire ; and therefore they are responsible 
only foe ordinary diligence.' An attempt, however, has 
been made to extend their liabiUty to that of common 
oatriers, founded upon some general expressions of 
Lord Mansfield and Lord Ellenborougb, which, bow- 
ever, upon close examination, will be found not to jus* 
tify the conclusion, hard Mansfi^d, in Rosa v. Johnson, 
(6 Burr. 2827,) said, " It is impossible to make a dis- 
tinction between a wharfinger and a common carrier. 
They both recrave goods upMi a contract. Every case 
agunst a carrier is like the same case against a wharfin- 
ger." Now, it is most material to consider, that the 
sole p<Nnt before the Court was, whether trover would 
tie against a carrier, when the goods had been lost or 
stolen by his negligence, and not converted by him ; 
md a case was cited of a wharfinger, in which it was 



1 f%ittv./fiU«d,7CowenR.497;ltoftcr<tT. ntnMr,13JobiM.R. 
889; BotttUf. f^afar&ouK, S Stoik. R. 401. 
a Luhbodt v. A^fu, 1 Stark. R. 104. 
3 Ogrb 7. .tttHUOtt, S Taoot. R. 7S9. 
* JttMft Bulm. 4^ 96, 97. 
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held, that case, and not trover, under such drcumstan- 
ces, was the proper action. And m this view, Lord 
Mansfield's language was most accurate and appropri- 
ate ; for there could, in such a case, be no difTerence 
between a wharfinger and a carrier, as to the form of 
the action.' In Maving v. Todd, (1 Starii. R. 72,) 
which was an action against the defendants, who were 
wharfingers and hghter-men, for not safely keeping a 
quantity of goods entrusted to them in London, to be 
shipped to the vendees of the {Jaintiff at Newcastle, it 
i^peared, that the goods had been accidentally de- 
stroyed by fire, while on the defendant's premises; 
and the question was, whether the defendants, whose 
duty it was to convey the goods from the whatf in 
their own lighter to the vessel in the river, were liable 
for the loss. Lord Ellenborough is reported to have 
said, that " The Uability of a wharfinger, while he has 
possession of the goods, was similar to that of a car- 
rier." Now, it does not appear at what time the goods 
were destroyed by fire ; whether, when they were in 
the warehouse, or on the wharf of the defendants, or in 
their progress to be put on board of the hghter. If the 
goods were on the wharf in their transit to go on board 
of the lighter, the remark of Lord Ellenborough, though 
not accurate in expression, would, in substance, have 
been justifiable in the particular case, for his duty as 
lighter-man would then have commenced. But, if liis 
lordship meant to say, (according to the dictum in Star- 
kie,) that the liability of a wharfinger and carrier were 
universally the same, he was certiunly incorrect. In- 
deed, the case is perfectly explicable on another 
ground ; and that is, that the goods were in the hands 

1 lBeU'iGoiii.467,&note(6)| Padcard v. Gtlman, 6 Cowmt 9.. 7S7. 
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of the defendants, as lighter-men (who are deemed 
common carriers) for carriage, and not as mere wharf- 
ingers. And the only point, worthy of consideratioD, 
is, whether, as the defendants united both characters, 
they were, in point of fact, acting in one character or 
the other at the time of the loss by the fire. In anoth- 
er report of the same case,' the action is said to have 
been brought agunst the defendants "as wharfingers ;" 
and the goods were burnt, while on the wharf, before 
any opportunity of shipping them. But in this report, 
no notice is taken of the above dictum of Lord Ellen- 
borough; which may, therefore, justly rdse a doubt 
as to the accuracy of the other report 

^ 452. The case of a wharfinger is in no respect 
distinguishable from a warehouse-man; and it has, in 
feet, not been distinguished in any solemn adjudica- 
tion.* On the other hand, the case of a carrier has 
always been treated as an excepted case, turning upon 
peciUiar principles of pubhc policy. In feet, the case 
before Lord EUenborough was decided on another 
point in fevour of the defendants, that of a special con- 
tract excluding losses by fire, and therefore never called 
for any revision ; and if it is to be understood as con- 
taining any general proposition, not qualified by the 
particular circumstances of the case, it is opposed by 
better and well considered opinions.' 

^ 453. At what time the responsibility of a wharfin- 
ger b^ins and ends, depends upon the question, when 

1 4 Cnmp. R. 235. 

■ Sidtaiaayt v. 7\M, 3 Staik. R. 400 ; 1 BeU'a Com. 467, &. note [&). 

» Oartidt t. Trml. JWro. Co. 4 T. R. 581 j Hi/de v. The Samt, 6 T. 
R. S81 ; Ai ™ V. WM, 6 Twnt R. 44.^ ; PlaH v. BObard, 7 Cowen R. 
497, 502; The Reporter*! Note; RoberteY. Tama; ISIoluiB. R. S33; 
A«tmT. 2>MtMm,3 Wend.R.5e8; 3 lid. Rfty . 909, 918 ; Sidtmiagtv. 
IMd, 2 Sburk. B. 400. 
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he acquires* and when he ceases to have the custody of 

tiie goods in that capacity. This is generally governed 
by the usages of the business. Where goods are in the 
wborfingei^s possession to be sent on board of a vessel 
for a voyage, as soon as he delivers the posseasicm and 
care of them to the proper officers of the vessel, although 
they are not actually removed, he is, by the iisages of 
trade, deemed exonerated from any further responsibii' 
ity; and the goods are deemed in the constructive pos- 
session of the officers of the ship." A mere delivery of 
gooda at a wharf is not necessarily a delivery of them 
to the wharfinger] and there must be some act m as- 
sent on his part to the custody, before he becomes the 
custodee,* 

^ 404. In respect to depo»tmes for hire, there seem 
some discrepances in the authorides, whether the onus 
prebandi of negligence Ues on the plaintiff, or of excul- 
pation on the defendant, in a suit brought for the }oaa. 
In England the former rule is maintamed." In Ameri- 
ca an inclination the other way has been expressed.* 

§ 455. (4.) Factors anp oTHBn bailiffs to man- 
age for hire. They are generally held hable only for 
a reasonable exercise of skill, and for ordinary dili- 
gence in their vocation. They are, consequentiy, not 
UaUe for any losses by theft:, robbeiy, fire, or other ac- 
cident, unless it is connected with their own negli- 
gence.^ Factors have, generally, a right to sell goods ; 

1 CbrNn v. Dmme, 5 Eap. R. 41 ; Dig. Ub. 4, tit. 9, 1. Z. 

* Budtnum v. Zen, 3 Camp. R. 414 ; Gtbon v. liigli*, 4 Cftmp. 72 ; 
Packard V. Getman, 6 Cowen R. 757. 

3 FinucaiKJ. Small, 1 Eip. R. 316; Harris v. JPoohoowt, 3 Taunt. 
967; Marih ». Hone, 5 Bam. & Crww. 328, 327. 

* Piatt Y. Hihbard, 7 Cowen R. 407, 500. 

s Jooet^ Bulm. 06 ; Fere v. Smith, \ Vent, 131 ; Cogg* t. fimwi, 
3 U. Ray. 909, »& 
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but no right to pawn them.* They are at liberty to 
act according to the general usages of trade, and to 
give credit on sales, wherever that is customary. They 
are bound, however, in all cases, to follow the lawfiil 
instructions of their principals.* If they act with rea- 
sonable diligence and good faith, they are protected. 
And in cases of unforeseen emergency and necessity, 
they may even act contrary to the general tenor of the 
instructioDS of their principal, if those instructions are ■ 
maoifestly applicable to ordinary circumstances only. 
But good ^th alone is not sufhcienL There must be 
reasonable skill, and a fixed obedience to orders ; and if 
there is any loss occasioned by negligence, or mistake, 
or inadvertence, which might fairly have been guarded 
against by ordinary diligence, the factor is responsible ; 
and a fortiori, where he is guilty of any misfesance.' 
The rights, duties, and responsibihties of factors, how- 
ever, more properly belong to a treatise on agency ; 
and therefore it is sufficient to make these brief re- 
marks in this place.^ 

^ 456. Although factors and other depositaries for 
hire are thus bound to ordinary diligence, they are not 
under any obhgation to suggest to their principals wise 
precautions against inevitable accident; and therefore 
they are not obliged to advise insurance against fire^ 
much less to insure the thing b^ed without an authori- 
ty from their employer.* 

1 Ante, $ 30S, 306. > StitOtT v. Hnrioek, 1 Bing. R.34. 

> [Timer v. Ulmtr, 3 Nott & HcCord, 489. 

* Livennore od Agency & Palef on Agency ; Com. Dig. Mnchant B ; 
Bac. Abr. Merchanb & HerchuidiM. 
B Jonea'B B«ilni. 103. 
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ART. IT. HIRE OF CARRIAGE OF GOODS. 

§ 457. The next class of bailments for hire, which 
is entitled to attention, is Locatio hercivh tehen- 
DARUH, or the carriage of goods for hire. In respect 
to contracts of this sort entered into by private persons, 
not exercising the business of common carriers, there 
■ does not seem to be any material distinction, varying 
the rights, obUgations, and duties of the parties, from 
those of other bailees for hire. Every such private 
person is bound to ordinary diligence, and a reasonable 
exercise of skill ; and of course he is not responsible 
for any losses not occasioned by ordinary negligence, 
unless he has expressly, by the terms of his contract, 
taken upon himself such a risk.' Thus, a private per- 
son, who has undertaken the carriage of goods for hire, 
and warranted, that they shall go safe, will be held up- 
on his undertaking for any loss within the scope of his 
contract, but not as a common carrier.' 

§ 458. In respect to carriers for hire generafly, it 
would not seem, that they were originally by the civil 
law put under any peculiar obUgations not belonging to 
other bailees for hire.' A special edict, however, was 
passed, (as we shall see hereafter,) by which ship- 
masters, innkeepers, and stable-keepers, ("nautee, cau- 
pones, stabularii,") were put under peculiar responsi- 
bility, and made hable for all losses not arising from in- 
evitable casualty, or overwhehning force, (*' damno fii- 

1 C«f^» V. BenuiTd, S Ld. Rtym. 909, .9.17, 918 ; Hodgmm t. /Utor. 
ton, 4 Taunt R. 787 ; HaUhtatU t. CoiMte, 6 Tauat R. 577 ; 3 Ifinli 
R. 393 ; Jones's Bailm. 103, 106, 131 ; I Bell Com. 461, 4G3, 467. 

* Babmton v. Dunmort, 3 Boa. &. Pull. 417. 

• Domat, B. 1, tit. 4, §6,11.5; 1 Bell Com. 465. 
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tali.") ' And the modern nations of Continental Eu- 
rope seem to have incorporated the same general ob- 
ligations into their junsprudence with exceptions of a 
like nature.' The Roman edict, it will be at once per- 
ceJTed, did not extend in terms to carriers on land ; 
though in most countries it has been practically ex- 
pounded, so as to include them.' 

^ 459. The common law, however, upon the sub- 
ject of carriers, who are common carriers for hire, ex- 
tends their liability beyond that, which is supposed to 
exist in the civil law ; and as this subject is of great 
importance and interest, it will be extensively exam- 
ined under the succeeding head of inquiry. 

ART. T. EXCXPTED CASES. 

^ 460. We now come to the con^deration of those 
cases of hire, which constitute exceptions from the 
general rule, as to rights, duties, and responsibilities, in 
bajlments of this nature. These are the cases of Post- 
masters, Innkeepers, and Common Carriers. 
Each of these exceptions stands upon grounds of pe- 
culiar public policy, and therefore requires a separate 
discussion. 



1 1 Bell Com. 465, 466; Pothier, Fand. Lib. 4, tit 9; Enk. ImL 
B. 3, tiLl, § 28; Di^.Lib. 4, tit9, 1. 1,5^ Domet, B. 1, tit. 16, j 1, 3. 

» PardeBgus, Droit Coram. P«rt. 2, art. 516, -542, 545, 553 ; Cod. 
Cir. art. 1783 to 1786; Domat, B. 1, tit. 16, §^1, 3; Herlin lUpertoln, 
ut. Toiturier; Enk. InsL B. :!, Ut 1, i 28, UL 3, §$ 15, 16; Hoream 
ft Carlton's Partidu, Part 5, tiU 6, 1. 3& 

s Erak. Iiwt. B. 3, tit 1, $ 28 & note ; Domat, B. I, tit 16, jj 1, 3; 
1 BeU Com. 467. 
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ART. TI. POSTMASTERS. 

^ 461. (1.) And first as to Postmasters. When 
the mail was carried for hire by private persons, on 
their own account, from town to town, their case was 
not different, in point of right and responsibility, from 
that of other carriers ; for there does not seem any 
soimd distinction between the carriage of letters and 
the carriage of other goods or packages.* In the reign 
of Charles the Second,* in pursuance of the policy of 
the government during the Commonwealth, a general 
post-office was established under the authority of Par- 
liament, and a postmaster-general and subordinate 
post-oflices and postmasters were created, with ap- 
propriate salaries and compensatioDS ; and by these 
and by later acts the carrying of letters by private per- 
sons has been prohibited.' 

§462. In Uie year 1699 an action was brought 
agunst the postmaster-general for the loss of a letter, 
containing exchequer bills, by the negligence of his ser- 
vants and deputies ; and three judges against Lord 
Holt held, that the plaintiff was not entitled to recover.* 
The ground of the opinion of the three judges appears 
to have been, that the post-office estabUshment is a 
branch of the public pohce, created by statute for pur- 
poses of revenue, as well as for public convenience, and 
that the government have the management and control 
of the whole concern. It is, in short, a government 

I Joaea'* Bftilm. 109, 110; Whi^tld t. Dupmcer, Cowp. 754, 765 j 
Imm v. CoUon, 3 Ld. Rajrm. 646. 
« Stat 12 Charles % ch. 35. 
3 Jones's Bailro. 109; 1 Bell Com. 468. 
< i^one T. CMton, 1 Ld. Rbjih. 646; S. C. IS Mod. 482. 
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instrument, established for its own great purposea. 
The postmasters enter into no contract with individ- 
uals, and receive no hire, like common carriers, in pro- 
portion to the risk and value of the letters under their 
chaise, but only a general compensation from govem- 
menL' The same question was again still more elabo- 
rately discussed in a case in the time of Lord Mans- 
field, brought against the postmaster-general, to recor- 
er the amount of a bank note, stolen out of a letter by 
one of the sorters of letters, when the Court adhered 
to the doctrine of the three judges, against the opinion 
of Lord Holt.* Upon that occasion Lord Mansfield 
said, " The groimd of Lord Holt's opinion in that case 
is founded upon comparing the situation of the post- 
master to that of a common carrier, or the master of a 
ship taking goods on board for freight. Now, with all 
deference to so great an opinion, the comparison be- 
tween a postmaster and a carrier or a master of a ship 
seems to me to hold in no particular whatever. The 
postmaster has no hire, enters into no contract, car- 
ries on no merchandise or commerce. But the post- 
office is a branch of revenue and a branch of pohce, 
created by act of parliament. As a branch of revenue 
there are great receipts ; but there is likewise a great 
surplus of benefit and advantage to the public arising 
&om the fund. As a branch of police, it puts the 
whole correspondence of the country (for the eKcep- 
tions are very trifling) under government, and entrusts 
the management and direction of it to the crown, and 
the officers appointed by the crown. There is no 
analogy, therefore, between the case of the postmaster 

1 3 Kent Com. 474; 1 Bl- Com. 333. 
• WUlfiad V. Dt^tmetr, Cowp. R. 754. 
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and a common carrier." In truth, in England and in 
America the postmasters are mere public officers, ap- 
pointed by the government ; and the contracts made 
by them officially are public and not private contracts, 
binding on the government, and not on themselves per- 
sonally. 

^ 463. But although the posmaster-general is not 
liable as a common earner, or for any negligence or de- 
linquency of his deputies or servants in the office, it 
does not follow, that these deputies and servants are 
not liable for losses occasioned by their owa negligence 
and delinquency. On the contrary, it is clear, that 
they are liable for all losses and injuries occasioned by 
their own default in office.' Whether a deputy post- 
master is liable for the neglect of his clerks and ser- 
vants has not as yet been decided in our Courts.' 
But it was held in one case, that if it is intended to 
charge any postmaster with the default of his clerk or 
servant the declaration should state the case according 
to the fact ; and that, upon a general charge of negli- 
gence by the postmaster himself, it is not competent 
to give evidence of the negligence of his clerk or ser- 
vant' * In a case properly made up, chai^ng the 
postmaster with the default of his clerk or servant, it 
was said, that his liabiUty would only result from bis 
own neglect in not properly superintending the dis- 
chai^e of the duties of his office.* 

1 Bermitig t. Goodckad, 3 Wilson R. 443 ; Whtljuid v. JOupenetr, 
Coirper R. 754 ; S Kent Com. 474 ; Stork v. Hottw, 5 Bur. R. 3709 ; 
1 Bell Cora. 468. 

« 1 BeU Com. 468, 469. 

3 DufOap T. Mimrot, 7 Cranch, 242, 269 ; S. C. 3 Peteis'a CoDd. R. 
464. 

* Ibid. p. 242, 369. 

* This poutjon Menu iireconcilablfl wiUi tha general doctrine in 
Bntdur v. Frwnont, 6 T. Rep. 699. 
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ABT. Til. INITEEEPERS. 

§ 464. (2.) As to Innkeepers. The soundness 
of the pubhc policy of subjecting particular classes ctf 
persons to extraordinary responsibility, in cases where 
an extraordinary confidence is necessarily reposed in 
them, and there is an extraordinary temptation or dan- 
ger of plunder, can hardly admit of question ; and has 
been recognised in the jurisprudence of many coun- 
tries. Hence arose the Praetor's Edict in the Roman 
law, which declared, that ship-masters, innkeepers, 
and stable-keepers, if they did not restore what they 
had received to keep safe, he would give judgment 
against them. " Nautae, caupones, stabularii, quod cu- 
jusque salvum fore reciperint, nisi restituent, in eos judi- 
cium dabo." ' And the reason assigned by Ulpian 
for this edict is, that it is necessary to place confi- 
dence in such persons, and to commit the custody ci 
things to them ; that no person ought to complain ol 
the severity of the rule ; for it is in his own choice to 
receive the goods of pereons, or not ; and unless the 
rule was thus established, an opportunity would be af- 
forded of combining with thieves against those, who 
trusted them ; whereas now they had an inducement 
to abstain from such combinations.* And Gains ob- 
served, that although neither shipmastei^ nbr innkeep- 
ers, nor stable-keepers receive a compensation fw 
mere custody ; but ship-masters for carriage of goods ; 
and innkeepers for entertainment of their guests, and 



1 IKg. Lib. 5, tit 9 ; Potliier, Pud. Lib. 4, tit 9 ; Domat, B. 1, tit. 16, 
$$1,9; Heinecc. Pud. Lib. 4, tit 8, $ 544 to 545, $ 547. 
B Dig. LU).4, tit.9, Ll,Hi Heiuecc. Puid. Lib. 4, tiL 8, § S4&. 



by Google 



304 IFSTKEEPERS. [CH. TI. 

Stable-keepers for the keeping of cattle ; yet that they 
were bound for custody of the thing, in like man- 
ner as a fuller and tailor are bound for custody of the 
thing, ex locato, although they receive their compensa- 
tion, not strictly for custody, but for the exercise of 
their art.' 

^ 465. The construction put upon this edict was, 
that the b^ees were liable in all cases of loss or dam- 
age, although happening without any default, unless it 
was by what was called di fatal damage ; " At hoc edicto 
omni modo qui recepit, tenetur, etiamsi sine culp& 
ejus res periit, yel damnum datum est, nisi si quid 
da$tmo fatali contingit;" and among fatal dams^es 
were included losses by shipwreck, by lightning, or 
other casualty, by pirates, and by superior force.' 
Losses by fire, bui^lary, and robbery, seem also to 
have been deemed losses by fatal damage.* Mr. Bell, 
indeed, seems to think, that they ought not to be ; but 
be admits, that the opinion of many jurists is against 
hint.* But theft was not numbered amoi^ such cas- 
ualties.^ And the bailees were liable not only for 
themselves, but for their servants and other persons 
employed in their service and under their protection. 
Thus, ship-masters were liable for the acts of their un- 
der officers and other persons employed in their ser- 
vice ; innkeepers for the acts of their servants and 
guests ; and stable-keepers for the acts of persons in 
their service.* 

1 Dig. Lib. 4, til. 9, L 5 ; Jones's Boilm. 94. 

B Dig. I^b. 4, th. 9, 1. 3, § 1 ; Donut, B. 1, tit 16, H. ■>- 4, 5 ; 
H«inecc. Pand. Lib. 4, tit 8, § 55L 
> Bnk. InsL B. 3, Ut 1, f 28 ; 1 Voet ad Ptuid. 901. 

* 1 Bell Com. 469, 470, &, note, ibid. 

• Dig Lib. 4, tit 9. 1. 5, I 1 ; Pothier, Pud. Lib. 4, tit 9, { 8. 

B Kg. Lib. 4, tit 9, 1. I, SB, 1.3, 3; Dom&t, B. I, tit 16, $jl,3; 
H«i]Mc. Pand. Lib. 4, tit 8, Sj 546, 551, 553 ; IBoUCmil 469,4n. 
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^ 466. In respect to innkeepers, although they were 
thus made responsible for the acts and misdeeds of 
persons in their service, it was not an unlimited re- 
sponsibility. The guest or traveller was bound to de- 
Uver his baggage into the proper custody ; and if he 
chose to trust his baggage to one not employed in such 
a service, as if he gave a bag of money to a child or to 
a scullion, the innkeeper was not responsible.' So 
the innkeeper was responsible only for the acts of his 
servants done in bis own house ', and not for their acts 
done elsewhere, as for a theft in another place.* 

^ 467. The doctrine thus asserted in the Roman 
law in respect to innkeepers has been generally incor- 
porated into the jurisprudence of Continental Europe. 
It will be found in the law of Spain,' of France,* of 
Scotland,' end probably in that of every other nation, 
whose jutisprudence had its origin in the civil law. 

^ 468. Pothier * deduces from the text of the dvil 
law the doctrine, that the innkeeper is not only bound 
for good faith, as in the case of ordinary deposits, but 
also for exact care, (" un soin exact,") and that, con- 
sequently, he is responsible for ordinary neglect (" de 
lafautlegere.")'' He therefore holds him liable for losses 
by theft of his domestics and of his guests, and of 
persons commg and going to and from the inn ; for the 
theft is imputed to his negligence, if the goods are put 

1 Domat, B. 1, tit. 16, $ 1, d. % 4 ; 1 YeMea R. 34. 
* Domat, ibid, n. 7. 

' Moreau & Carlton, Partid. 5, tit 8, law 26. 

■* Pothier, Depflt, n. 77 to 81 ; Merlin, Repertoire, Kt Hotelier, N, 4 j 
Cod. Civ. srt 1952, 1953, 1954 ; Pardeasue, Coram. P. S, tiL ^ clu 3, 

Ut sia 
Ersk. Inst B. 3, tit. I, 1. 38. 
< Pothier, DepAt, n. 75 to 81. ' PoUiier, Depdt, d. 96. 
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into his custody. But if the goods are not put into 
his custody, he is responsible only in case the theft 
is prored to have beeu by his domestics or other per- 
sons in his service, and not by other guests or travel- 
lers. And the burthen of proof, in such case, is on 
the guest, whose goods are stolen. If the guest 
chooses to keep the goods in his own custody, or if he 
confides them to another person, not authorized by the 
innkeeper to receive them, the latter is discharged of 
all responsibiUty. In this class of deposits, according 
to Podiier, parol evidence of the contract by witnesses 
is admissible, contrary to the general rule of the French 
law, which requires a written contract, where the value 
of the thing deposited exceeds one hundred livres. 

^ 469. The general piinciples of the civil law upon 
this subject have been stated somewhat more at lai^e, 
because they form a proper introduction to those of the 
common taw, in which the responsibility of innkeepers 
is said to be founded on the custom .of the realm. In 
point of &ct its origin may be clearly traced up to the 
civil law, from which the common law without any 
adequate acknowledgments has from time to time bor- 
rowed many of the important principles, which regu- 
late the subject of contracts. 

^ 470. By the common law innkeepers are bound to 
take, not (as Lord Holt has said ') ordinary care, but un- 
common care of the goods and baggage of their guests ; 
and they are responable for the acts of their servants 
and domesucs, as well as for the acts of other guests. 
The Register Brevium asserts their responsibility in 
these terms. That by the custom of the realm inn- 
keepers are obliged to keep the goods and chattels of 
their guests, which are within th^ inns, without sub- 

1 13 Hod. 487; 3 Kent Com. 458. 
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traction or losa day and night, so that no damage shall 
come to them from the negligence of the innkeeper 
or his servants.^ And though an innkeeper is not paid 
in money for securing a traveller's trunk ; yet the guest 
foot, ut facial, and alights at the inn, not solely for 
his own refreshment, but also that his goods may be 
safe. And indeed the custody of the goods may be 
considered as accessary to the principal contract ; and 
the money paid for the ^artments as extending to the 
care of the box or portmanteau.' I^ therefore, the 
goods or baggage of his guest are damaged in his inn, 
or are stolen from it by his servants or domestics, or 
by another stranger guest, he is bound to make restitu- 
tion.' And the innkeeper cannot exonerate himself 
from this responsibility by a reftisal to take any care 
c^ the goods, because there are suspected persons in 
Ids house, for whose conduct he cannot be answerable, 
fat the law will not permit him thus to escape from 
his proper duty.'' It might indeed be otherwise, if he 
refused admittance to a traveller, because he really had 
BO room for him, and the traveller nevertheless should 
insist upon entering and placing his baggage in a cham- 
ber without the innkeeper's consent^ But by the 
common law (which in this respect differs from the 
civil law) an mnkeeper is not, if he has suitable room, 
at liberty to refuse to receive a guest, who is ready 
and able to pay him a suitable compensation. On 
the contrary he is bound to receive him, and if upon 
&lse pretences he refuses, he is liable to an action.' 

1 CatytU Mue, 8 Rep. 33. ■ Johm'i Bulm. 04 ; 13 Mod. R. 487. 

> Jonea'a Biilm. 94, 95 ; 1 Bl. Com. 430 ; 3 Kent Com. 458 to 463 ; 
CUye*« MM, 8 Rep. 33. 

* Jonea'a Bulm. 94 ; Moore R. 7a 

s Jonei'a Bailm. 94 ; D;er, 158 6 ; I Ander. R, 39. 

* 1 Boll Abr. % T ; Bee. Abr. Ion &- iDnkeepen C ; BamM t. 
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§ 471. It is not necessary to prore, that the goods 
have been lost by the negligence of the innkeeper ; for 
it is his duty to provide honest servants and honest in- 
mates, and to exercise an exact vigilance over all per- 
sons coming into his house as guests or otherwise. Nor 
is it necessary, that the goods should be in his special 
keeping ; but it is generally sufficient, that they are in 
the inn.' It has been observed by Sir William Jones,' 
that "rigorous as tWs rule may seem, and hard as it 
may actually be in one or two particular instances, it is 
founded on the great principle of pubhc utility, to which 
all private considerations ought to yield. For travel- 
lers, who must be numerous in a rich and commercial 
country, are obliged to rely almost implicidy on the 
good faith of innholders, whose education and mor- 
als are none of the best, and who might hare frequent 
opportunities of associating with ruffians and pilferers, 
while the injured guest would seldom or never obtain 
legal proof of such combinations, or even of their negli- 
gence, if DO actual fraud had been committed by them.** 
This is the very reasoning of the civil law on the same 
subject, founded on motives of public policy. 

^ 472. But innkeepers are not responsible to the 
same extent as common carriers. The loss (tf the 
goods, whOe at an imi, will be presumptive evidence 
of negligence on the part of the mnkeeper or of his 
domestics. But he may, if he can, repel this presump- 
tion, and show, that there has been no negUgence 
whatsoever; or, that the loss is attributable to the 

Mefior, n T. R. 274 ; l^mnp$on v. La<y, 3 B. & Aid. 385 ; 3 BI. Com. 
166; JVnpfonT. Trigg, 1 Sbonet R. 370; 1 Saund. R. 313 e; 1 Bell 
Com. 472. 

1 Jonea'B Bailm. 95 ; 1 Bl. Com. 450; 3EeiitCoiii.45Bt Calye^t eaie, 
S Rep. 39. 

> Jonn'a B«lm. 95, 96. 
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proper negligence of the guest, or that it has been oc- 
casioned by inevitable casualty or by superior force.' 
Thus, although a commoD carrier is liable for all losses 
occasioned by an armed mob, (not being public ene- 
mies,) an innkeeper would not be liable for such a loss;' 
nor would he be liable (it should seem) for a loss by 
robbery and burglary by persons from without the inn.' 
However, this doctrine should be now stated with some 
hesitation, for in a very recent case Mr. Justice Bailey 
said, " It appears to me, that the innkeeper's liability 
very closely resembles that of a carrier. He is prhnd 
facie liable for any loss not occasioned by the act of 
God or the king's enemies ; although he may be exon- 
erated, where die guest chooses to have his goods un* 
der his own care."* From which language, it may 
perhaps be inferred, that the learned Judge would hold 
him responsible io cases of burglary and robbery. The 
case, however, did not call for the dictum. 

^ 473. And the innkeeper will be exonerated, also, 
by showing, that the guest has been robbed by his own 
servant, or by one, who came to the inn as the com- 
panion of the guest.^ But it will be no excuse for the 
innkeeper in case of a loss by theft, that he was sick 
or insane, or absent from home at the time ; for he is 
bound, in such cases, to provide faithful domestics and 



t Jones'H Bailm. 96 ; Burgtu v. Ctementf, 4 H. & Belw. 619 ; Calft*t 
COM, 8 Rep. 33. 

> Jtform V. Slue, 1 Vent 190, 338 ; Hob. R. cue 30 ; JUcA t. JQicdaM^ 
Cro. Jbc. 330; 13 Hod. 480 ; Jooea'a B&ilm. 109. 

3 Jones'a BaUm. 96 ; Burgeu v. CUmeaU, 4 M. dt Selw. 306 ; 13 ICod. 
487 -, 8 Rep. 32. 

* Riehmard v. Smiih, 8 B. A, Crea. 9. 

s Caiye'* com, 8 Rep. 32 ; Bac. Abr. Inni ft. Inkeepen, C. 4. 

a Cnlye'aeaM, 8 Rep. 33. 
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§ 474. Having thus seen, what is the general respon- 
^bUity imposed upon innkeepers by the common law, 
it may be proper to consider; (1.) who are deemed 
innkeepers in the sense of that law; (2.) what are 
their general rights and duties ; (3.) who are to be 
deemed properiy guests ; (4.) in respect to what 
goods, and under what circumstances, the liability of 
innkeepers attaches ; (5.) and lastly, under what cir- 
cumstances they are exonerated by operation of law, 
or by the acts of the parties. 

§ 476. (1.) Who are deemed innkeepers. An inn- 
keeper may be defined to be the keeper of a common 
inn for the lod^g and entertainment of travellers and 
passengers, tbeu* horses and attendants, for a reason- 
able compensation.' It must be a common inn, or di- 
versoriumj that is, an inn kept for travellers generally, 
and not merely for a short season of the year, and for 
select persons, who are lodgers.* But it is not neces- 
sary, that the party should put up a sign as keeper of 
an inn. It is sufficient, if in fact be keeps one.' In a 
recent case it was s^d, that " The true definition of an 
inn is a house, where the traveller is fiimished with 
every thii^, which he has occasion for whilst on hb 
way."* And where a house of entertainment was kept 
in London, in which the keeper provided lodgings and 
entertainment for travellers and others, it was held to 
be an inn, although it had no stables, and no stage- 
coaches or wagons stopped there.^ But the keeper of 



I B»c. Abr. Inna ft lunkeepen, C. 

> Calgt'$eaM,6R«p.Sai Carth. 417; 5 Hod. R. 437; 1 
Bm. Abr. iDn, B ; 1 BeU'a Com. 469. 

> B«c. Abr. Inn, B. 

« Thempttm •>. Laty, 3 Btxjt. & Aid. 28a 
•Id. ibid. 
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a mere coffee-hotise is not deemed an innkeeper.* 
And a person, who beeps a mere private boai^ing 
house, or lodging house, is in no just sense an inn- 
keeper.' 

^ 476. (2.) As to the rights and duties of inkeepers. 
An innkeeper ia bound (as has been ah-eady said) to 
take in all travellers and wayfaring persons, and to 
entertain them, if he can accommodate them, for a rea- 
son^le compensation ; and he must guard their goods 
with proper diligence.* But he is not bound by law to 
fiimish his guests with rooms to show their goods, but 
only with convenient lodging rooms and lodging.^ And 
the law invests him with some pecuUar privileges ; for 
he has a hen upon the goods, and also, as it should 
seem, upon the person of his guest, for his compensa- 
tion.' But the horse of a guest can be detained only 
for his own meal, and not for the meal and expenses oi 
the guest.* 

^ 477. (3.) Who are to be deemed guests. As inns 
are instituted for passengers and wayfaring men, a 
neighbour or friend, who is no traveller, but comes to 
the jpn at the request of the innkeeper, and lodges there, 
is not deemed a guest. But where a traveller comes 
to the inn, and is accepted, he becomes instantly a guesL' 
And it was held by three Judges against Lord Holt, 
that if a traveller leaves his horse at an inn, and lodges 
elsewhere, be is to be deemed a guest But not, if he 
leaves goods, for which the innkeeper receives no com- 

1 Doe V. Laming, 4 Camp. 77. ■ I Ball's Com. 4S8. 

' Thompnm v. Lacy, 3 Barn. &. Aid. 983 ; 1 Bell'* Com. 473. 
« Bwgu* T. Clement*, 4 M. &, Selir. 306 ; 8. C. I SUrk. R. 351, n. 
9 Thon^uon t. Lacy, 3 Bun. &, Aid. 28T ; Jonu t. Tlurbe, 6 Hod. 
ITS ; AVuton v. Trigg, 1 Shower 270 ; Bac. Abr. Inna, D. 
< Bu. Abi. Irnu, D. 
7 Ca^aea«^8B«p,aa; Bu. Abr. Lvu, C. 5. 
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pensatioa.' And where a person came to an ion with 
a hamper of hats, and went away, and left them there 
for two days, and in his absence they were stolen, it 
was held, that he was not to be deemed a guest.* The 
length of time, that a man is at an inn, makes no differ- 
ence ; whether he stays a week, or a month, or longer ; 
so always, that, though not strictly transeuns, he re- 
tains his character as a traveller.* But if a person 
comes upon a special contract to board, and sojourn at 
an inn, he is not in the sense of the law a guest ; but a 
boarder.* 

^ 478. (4.) As to their liability. Innkeepers are 
liable only for the goods, which are brought within the 
inn (infra hospitivm.) U, therefore, an innkeeper at 
the request of his guest sends his horse to pasture, and 
the horse is stolen, the innkeeper is not, as such, liable 
for the loss.' But if the guest does not request it, but 
the innkeeper does it of his own accord, he is liable fw 
the loss.' However, it has been said, that this rule re- 
quires some qualifications ; for if it is the common cus- 
tom of the country (as it is, in the summer season, in 
some parts of America,) to put the horse in such a ^ ase 
to pasture, the implied consent of the owner may be 
fairiy presimied, if he knows of the custom/ And the 
common usage of the country must have great weight 
in all such cases. In the coimtry towns in America, it 
is very common to leave chaises and carriages under 
open sheds all night at inns ; and also to leave the sta- 
ble doors open or unlocked. Under such circumstan- 



1 York V. GrinMont, 1 Silk. 368 ; 2 Ld. Rajr. 866. 

9 Ji%v. Oarkt, Cro. Joe. 188 1 B«s. Abr. Inn, C. 5. 

3 Bu:. Abr. Iniu, C. 5. * Bac. Abr. lutw, C. 5. 

s Calye'i eatt, 8 Rep. 33 ; Jooes'i Bailm. 91. 

• Ibid. T a Kmt Com. 453. 
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ces, if a horse or chaise should be stolen, it would de- 
serve consideration, how far the innkeeper would be 
liable, as the traveller might be presumed to consent to 
the ordinary custom. 

^ 479. A delivery of the goods into the custody of 
the innkeeper is not necessary to charge him with 
them ; for although the guest doth not deliver them, or 
acquaint the innkeeper with them, still the latter is 
bound to pay for them, if they are stolen, or carried 
away ; even though the person, who stole them or car- 
ried them away, is unknown.' Nor is it any excuse for 
the imikeeper, that he delivered to the guest the key of 
the chamber, in which he is lodged, and that the guest 
left the chamber door open.' But if the innkeeper re- 
quires of his guest, that he should put his goods into a 
particular chamber under lock and key, and that then 
he will warrant their safety, and otherwise not; and the 
guest, notwithstanding, leaves them in an outer court, 
where they are taken away, the innkeeper will be dis- 
charged.' And although an innkeeper refuses to take 
charge of goods for a party until another day ; yet, if 
he admits him as a guesi into his inn for temporary re- 
freshments, and the goods are stolen, while he is there, 
the innkeeper will be responsible for the loss.* If, in- 
deed, the innkeeper had received the goods, and the 
party had gone away, and afterwards the loss had oc- 
curred, the innkeeper would have been liable only as 
a bailee or depositary ; and if he had refused to receive 



1 Cdlje'a ease, 8 Rep. Xi ; Qituilon T. Ceminy, Wtyw. N. C. It 
OiuU V. ffiggint, 14 Johns. R. 175 ; 1 BeU't Com. 469. 

Csl^« dM, 8 Rep. S3. 

1 Caiye's aae, 8 Rep. 32. 

* Bwinrf V. Mellor, 5 T, Rep. 273. 
40 



by Google 



314 INNKEEPERS. [CH. VI. 

the party as a guest, he would not have been liaWe at 
all.' 

§ 480. Where the goods are delivered at the usual 
place for such goods at the inn, the innkeeper is charge- 
able with them, although not strictly within the inn ; as^ 
if wheat in a sleigh is put into the outer house appur- 
tenant to the inn, and used for such purposes, and after- 
wards is stolen, the innkeeper is liable for the loss.' 

^ 481. Although the general language of the Writ in 
the Register is, that the innkeeper is liable for the 
goods and chattels of the guest, which would seem not 
to extend to deeds, obligations, and choses in action ; 
yet the latter are held movables within the custom to 
bmd the innkeeper.^ But the innkeeper is liable only 
for the sde custody of personal property of his gueat 
He is not responsible for any tort or injiiry done by his 
servants or others to the person of his guest, without 
his own co-operation or consent.^ 

§ 482. (5.) What circumstances vnH exonerate the 
innkeeper. By the common law, as laid down in Ca- 
lye's case, (8 Rep. 32,) an innkeeper is not chargeable, 
unless there is some default in him, or in his servants, in 
the w'eil and safe keeping and custody of his guest's 
goods and chattels within , his common inn; but he is 
bound to keep them safe without any stealing or pur- 
loining. This doctrine, however, is to be understood 
with this qualification, that the loss will be deemed 
prmd facie evidence of negligence ; and that the inn- 
keeper cannot exonerate himself but by positive proof. 



ilbid.; ) Ben's Com. 4C9. 

a CKu/e V. Wiggiia, 14 Johns. R. 175. 

3 CdycU COM, 8 Rep. 33. 
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that the loss was not by means of any person, for whom 
he is responsible.' 

^ 483. The innkeeper, however, may be exonerated 
in divers other ways ; as, for example, by showing, that 
the guest has taken upon himself exclusively the custo- 
dy of his own goods, or has, by his own neglect, ex- 
posed them to the peril.' Thus, where a traveller had 
some boxes of jewelry, and desired a room to himself 
for the purpose of opening and showing it to custom- 
ers ; and he had the room assigned to him, and the key 
delivered to him, with directions aboilt locking the door ; 
and he used the room accordingly, and unpacked his 
jewelry ; and he afterwards went away, and left the 
room for some hours, leaving the key in the lock on the 
outside of the door, and some of his boxes of jewelry 
were stolen ; it was held, that the innkeeper was not 
liable, and that Ae guest, by accepting the key of the 
room under the circumstances, had superseded the lia- 
bility of the innkeeper to take care of the goods.' So, 
where a guest at an inn deposits his goods in a room, 
and makes use of it as a warehouse for them, having 
the exclusive possession of it, he is understood to take 
upon himself the exclusive charge of his own goods.* 
The same principle will E^ply, where a guest at an inn, 
instead of confiding his goods to the innkeeper, of choice 
commits them exclusively to the custody of another per- 
son, who is living at the inn.^ 

^ 484. But, if the habit of the servants at an inn is 
to place the guest's goods in their bed-rooms ; and a 

1 Btnnel v. MtOw, 5 T. R. 373 ; Burgai v. CUmtrUt, 4 M. & Selw. 
306. 
" Calyt'* COM, 8 Rep. 33. 

3 Burgas v. Clementt, 4 M. & Selw. 306 ; S. C. 1 Stark. R. 251, n. 
* Farmemlk v. Packwood, 1 Stark. R. 349 ; 8 Kent Com. 461. 
9 Siuidtr V. Gtiti, 1 Yeatw R, 34. 
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guest should request lus to be carried into the common 
commercial room, to which travellers in general resort, 
and they are there stolen, the innkeeper will neverthe- 
less be held responsible for the loss, unless the innkeep- 
er has given notice to the guest, that he will not be re- 
sponsible, unless the goods are put into the bed-room.* 
The mere exercise of a choice by the guest, not object- 
ed to, though for his own convenience, if he does not 
acquire an exclusive possession thereby, will not dis- 
chai^e the innkeeper from his general responsibility. 

^ 485. In many" of the states of America, inns and 
taverns are governed by special statute regulations, and 
no persons are permitted to assume the business of 
keeping them, unless by particular license from the 
public authorities.* The common law, respecting the 
duties and habilities of innkeepers, is understood, 
however, to prevail in all the United States, except 
Louisiana, in which state the civil law constitutes the 
basis of its jurisprudence;* and ui so far as that law 
differs from the common law, it furnishes the rule for 
the government of all questions arising therein. 

^ 486. There is one pecxUiarity of the civil law, which 
has no place in ours. If an innkeeper entertained a 
traveller gratis, he was still hable to him as a guest m 
the same manner, as if he received compensation.* But 
in our law it is apprehended, that he would not be so 
liable, unless he is to receive a compensation.* 



1 RidoMnd v. Smitk, 8 Bun. & Crei. 9. 
a a Kent Com. 462. 

1 CodearLoubiB. B. 3, tiL H, § 4, ui. 31,33,33. 
* Dig.LJb. 4,lit. 9, 1. G. 

8 B«. Abr. iDna, C. D. ; Calyc'a catt, 8 Rep. 33 ; Tkompmn v. Laq/, 
3B. &Ald.S85. 
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^ 487. The present head of inquiry may be closed 
by adding, that innkeepers are responsible for the loss 
of goods, only when they have been received by them 
in that character. If they have become bailees gene- 
rally, they are then liable only according to the nature 
of the particular bailment or contract* There is a de- 
cision in the Scottish law, quoted by Mr. Bell, which 
seems at variance with this doctrine. There, a parcel 
containing money was given to an innkeeper to be sent 
by a carrier or coach going from his house ; and it was 
subsequently missing, and the money stolen ; and the 
innkeeper was held responsible ; but upon what 
ground does not distinctly appear.' 



ART. Tin. COMMON CARRIERS. 

^ 488. (3.) In the next place as to Common Car- 
riers. It has been already stated, that the civil law 
imposed by the Praetor's Edict the same responsibili- 
ty upon innkeepers, ship-masters, and stable-keepers. 
Whatever, therefore, has been said under the preced- 
ing head, as to the rights, duties, and obligations of inn- 
keepers by the civil law, applies with equal force to 
the rights, duties, and obligations of carriers by water 
under the same law.' In the modem countries gov- 
erned by the civil law the same rule is generally, if it 
is not invariably, adhered to. It may be clearly traced 
in the jurisprudence of France, Spain, Holland, Scot- 

1 Dig. Lib. 4, lit 9, 1. 3, § 2; Bgde v. Mavty fy Trent. Mn. Co. 5 T. 
IL389. 

■ 1 Bell'* Com. 469, uid note (5). 

3 Dig. Lib. 4, tiL 9, 1. 1 to 7 ; Pothier, Ttai. Lib. 4, tit 9 ; Domat, 
B. 1, tit 16, $ 1 &• 2 per tot 
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land, and the German states.' And the case of car- 
riers by land, at least in modem times, seems not to 
have been distinguished from (hat of carriers by water.* 
So that the responsibility of common carriers may be 
summed up in the pithy language of the Code of- . 
France, which declares, that they are responsible for 
theft and damage caused by their servants, or others 
in their employ and confidence ; but they are not re- 
sponsible for thefts committed with armed force or su- 
perior power ; and, of course, they are exempted from 
losses by mere casualty.' 

^ 489. By the common law, as understood in the 
reign of Henry the Eighth, a responsibility of a like ex- 
tent and nature seems to have existed ; for it is s^d, 
that at that time a common carrier was held chat^;eable 
in cases of a loss by robbery, only when he had trav- 
elled by roads dangerous for robbery, or driven by 
night, or at any inconvenient hour.* However this may 
be, it is certain, that in the commercial reign of Eliza- 
beth a different rule prevailed ; * and the doctrine has 
been firmly estabhshed for a great length of time, that 
a common carrier is responsible for all losses, except 
those occasioned by the act of God, or of the kin^s 
enemies. By the act of God, a phrase, which perhaps 



1 Pardeasua, Droit Conun. P. 2, tit 7, ch. 5, QrL537to555; Cod. 
Civ. ML 1782, 1786, 1952; Moreau & Carlton, Partidaa 5, tit 8, 1. 36; 
Erek. Inst B. :f, tit. 1, 5 28 ; 1 Bell Com. 465, 466 ; Abbott on Shipp. 
P. 3, ch. 3, § 3, note {I) ; I Voet ad Pand. Lib. 4, tit 9. 

9 Ibid, Merlin Repertoire, Voiture, Voiturler ; 1 Boll Com. 467. 

3 Cod. Civ. art 1762, 1784, 1952, 1953, 1954; EUint v. BMtiO, 
10 Johns. R. 1. 

* Jonea'e aiilm. 103 ; Doct &. Student, Dial. 2, ch. 38; Abbott ou 
Shipp. P. 3, ch. 3, J 3, note (I) ,- Noy'a Maxims, ch. 43, p. 9a 

A 1 Inst 89 ; Moore, 462 ; 3 RoJI. Abr. 2 ; Jones's Bailm. 103 ; Prv- 
prUtora of Trent. JVavig. v. H'ood, 3 Esp. R. 127. 
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habit has rendered too famiUar to us, is meant mev- 
itable accident ; ' and by the lying's enemies are meant 
public enemies, with whom the nation is at open war* 
§ 490. The reason assigned by Lord Holt for this 
doctrine is as follows : " The law (says he) charges 
this person, thus intrusted to carry goods, against all 
events, but acts of God and of the enemies of the king. 
For though the force be never so great, as if an irre- 
sistible multitude of people should rob him, neverthe- 
less he is chargeable. And this is a politic establish- 
ment, contrived by the policy of the law for the safety 
of all persons, the necessity of whose affairs obliges 
them to trust these sorts of persons, that they may be 
safe in their dealings. For else these^arriers might 
have an opportunity of undoing all persons, that had 
any dealings with them, by combming with thieves, 
&.C. ; and yet doing it in such a clandestine manner, 
as would not be possible to be discovered. And this 
is the reason the law is founded upon in that point." ' 
The ground of the resolution is (as Sir William Jones 
has justly observed) not the reward of the carrier, up- 
on which Sir Edward Coke lays much stress ; but the 
public employment exercised by the carrier, and the 
danger of his combining with robbers to the infinite 
injury of commerce, and extreme inconvenience to so- 
ciety.*' He is treated as an insurer against all but the 
excepted perils,' upon that distrust, which an ancient 
writer has called the siTiew of wisdom.* 

1 JoDes's Bailm. 104,105. 

■ Abbott on Shipp. P. 3, ch. 4, 5 3; An-e, { 25. 

3 Cogga V. Bernard, 2 Ld. Raym. W», 918 ; Thi Maria if Vrovi Jo- 
hanna, 4 Rob. It. 3-18, 352. 
3 Jones's Bailm. 103, 104. * liruxtrd v. Pittard, 1 T. R. 27. 

s Jones's Boilm. 107 ; I BeU Com. 4C1, 464, 4CC, 467. 



by Google 



320 COMMON CARRIERS. [CU. VI. 

§ 491. The subject is discussed with great force 
and point in the case of Riley v. Home, (5 Bing. R. 
217,) where Mr. Chief Justice Best has elaborately ex- 
amined it in all its bearings upon the commercial inter- 
ests of the country. His language is as follows : 

" When goods are delivered to a carrier, they are 
usually no longer under the eye of the owner ; he sel- 
dom follows, or sends any servant with them to the 
place of their destination. If they should be lost or in- 
jured by the grossest negligence of the carrier or his 
servants, or stolen by them, or by thieves in collusion 
with them, the owner would be unable to prove either 
of these causes of loss ; his witnesses must be the car- 
rier's servants, and they, knowing, that they could not 
be contradicted, would excuse their masters and them- 
selves. 

" To give due security to property, the law has 
added to that responsibility of a carrier, which imme- 
diately rises out of his contract to carry for a reward, 
namely, that of taking all reasonable care of it, the re- 
sponsibihty of an insurer. 

" From his liability as an insurer, the carrier is only 
to be relieved by two things, both so well known to all 
the country when they happen, that no person would 
be so rash as to attempt to prove, that they had hap- 
pened when they had not, — namely, the act of God 
and the king's enemies." 

^ 492. In questions, therefore, as to the liabihty of a 
carrier, the point ordinarily is not so much, whether he 
has been guilty of negligence or not, as whether the 
loss comes within either of the excepted cases.' Not 

1 AbboU on Sbipp. P. 3, ch. 4, § 1 ; Gotlv^ v. Higgini, I Camp. R. 



by Google 



CH. VI.] COHMOH CAKRIERS. 321 

but that, if the carrier is actually guilty of negligence, 
he will be Uable for a loss, which otherwise might be 
deemed a loss by an inevitable casualty.' Thus, if a 
bai^emaster should rashly shoot a bridge, when the 
bent of the weather is tempestuous, and a loss should 
ensue, he would be chai^eable on account of his te- 
merity and imprudence. But it would be otherwise, 
if using all proper precautions he should shoot a bridge 
at a proper time, and the bai^e should be driven by tbe 
force of the current or by the wind against a pier, and 
thereby the goods should be lost ; for then it would be 
esteemed a loss by mere casualty,' The considera- 
tion of questions of this sort, however, will find a more 
proper place hereafter. 

§ 493. The rigour of the common law, as to car- 
riers, has in several cases been relaxed in England by 
statutes, and especially in the case of the owners of 
ships.* None of these statutes are known to have 
been adopted in America ; and the common law re- 
sponsibility, therefore, is considered as our only guide 
OD the present subject* 

^ 494. Let us then consider, (1st.) Who are deem- 
ed common carriers. (2d!y.) What are their duties and 
obUgations. (3dly.) What are the risks, for which they 
are liable at the common law, (4thly.) The com- 
mencement and termination of their risks. (5th]y.) The 
effect of special contracts and notices. (6thly.) What 



1 Abbott on Shipp. P. 3, cb. 4, $ 1 ; Jodm's Bailm. 123; La/on v. 
Wdit, 5 EiatR.428; Ooff v. CHnckard citod 1 Wile. R. 963; EUuty. 
-RoHd, 10 Johns. R. 1 ; 1 BeU Com. 463. 

> Jones's Bailm. 107; .4niu« t. SUami, 1 Str. 138. 

3 7 0eo. 3,ch. 15; 36 G«o.3, eh. 86; 53 Geo. 3, cb-lSQ; 6G«o. 4, 
<h.l3S. 

* 3 Kent. Com. 47a 

41 
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will excuse or justify a non-delivery of the goods. 
(Tthly.) The doctrine of average and contribution. 
(8thly.) And lastly the general rights of carriers. 

^ 495. First. Who are deemed common carriers. 
It is not (as we have seen) every person, who under- 
takes to cany goods for hire, that is deemed a common 
carrier. A private person may contract with another 
for the carriage of his goods, and incur no responsibili- 
ty beyond that of any ordinary bailee for hire, that is 
to say, the responsibility of ordinary diUgence." To 
bring a person with in, the description of a common 

" > carrier, ^jif_jTMHL._ prerg is B i t a s a publ l r p mploj 'JBPntj 
he must understake to carry goods for persons gene- 

,'rally ; and he must hold himself out as ready to engage 
in the transportation of goods for hire ^ a business, not 
as a casual occupation, pro hoc vice.' A.common car- 
rier has, therefore, been defined to be one, who un- 
dertakes for hire or reward to transport the goods of 
such, as (^eose to employ him, irom place tp_place.' 

§ 496. Common carriers are generally of two de- 
scriptions. (1.) Carriers by land. (2.) Carriers by 
water. Of the former description are the proprietors 
of stage-wagons and stage-coaches, which ply be- 
tween different places, and carry goods for hire.* So 
truckmen, teamsters, cartmen, and porters, who under- 

' B»c. Abr. Gamer A J IMiintanv. Ihtnmore, 3 Bob. & Pult. 417; 
Hodgson V. FuUarton, 4 Taunt. 787 ; Hvilvn v. Otbome, Selw. N. P, 
382, n.; Jones's BaiJm, 131; SaUtrUe v. Groat, 1 Wend. R. 278 j 
aOehteeU v. Cooke, 6 Taunt B. 577. 

« 1 Salk. 249 ; SaUtrla v. Croat, 1 Wend. R. 272 ; 1 Bell Com. 467. 

3 Duri^hl V. Urttester, 1 Pick. 50, 53; Oubourae v. Hunt, 1 Salk. 
219, 350. 

* 2Ld. Raym. !X)fl, 918; Jonea'a Bailni. 104,106; 4T. R. 389; 5T. 
R. 389 ; forward v. PiUard, 1 T. R. 27 ; 2 Kent Com. 464, 465 ; 8 Serg. 
& Rawle, 500 ; Id. 533 ; Bac Abi. Conien A. 
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take to carry goods for hire, as a common employment, 
from one part of a town or city to another. Of the 
latter description are the owners and masters of ships 
and steam-boats engaged in the transportation of goods 
for persona generally for hire. So are lightermen, hoy- 
men, barge-owners, ferry-men, canal-boatmen, and oth- 
ers employed in like manner.* 

§ 497. The rule in respect to carriers by water, es- 
tablished in Englimd, seems to be generally under- 
stood to be the rule in America. It has been recog- 
nised in an ample manner in several of the states.' 
Recently, however, in New Yorii^ it has been jidjudged, 
that the owners of a vessel bringing goods Srom New 
Orleans to New York for hire were not to be deemed 
common carriers.' But this decision is in direct re- 
pugnance to prior decisions made on the same point in 
the same state.* An effort also has been made in 
Pennsylvania to relax the general rigour of the rule, 
and to take a distinction between carriers on inland 
waters and carriers on land ; but it does not seem yet 
to be setded.^ In respect to carriers on land, the rule 
of the common law seems every where admitted in its 
fill! rigour ' in the states governed by the jurisprudence 

1 Jones's Bailm. 106, 107, 108 ; 2 Kent Com. 464, 465 ; Bac. Abr 
Carriere A; Mora v. Sloe, t Mod. BS; 1 Vent. 190, 238; T. Raym. 
aSO; 2Lev. 69; JIfcn v. SfwaU, 2 Wend. R. 327,340; 1 BeU Copi. 
467. 

B Ruhards V. Gilbert, 5 Daj R. 415 ; 3 Kent Com. 471, 473 ; Clarke 
T. Richttrdt, 1 Connect. R. 54 ; fCiUiaau v. Grant, 1 Connect. R. 487 ; 
Emery v. Henry, 4 Greenl. 407 ; Mc dure v. Hamtnmd, I Bay. R. 99^ 
101 ; Harrington v. Lgla, 2 NoU &. McCord, 86. 

3 Aymar v. Jhtor, 6 Coweu R. 366. 

* 3 Kent Com. 471, 472 ; £^iot v. Houdl, 10 Johns. R. 1 ; feinp t, 
Contrey, 11 Johns. R. 107. 

5 Gordon v. LOUt, 8 Serg. ^ R. 533 ; BtU v. Read, 4 Binn. R. 127. 

e 2 Kent Com. 471, 472; 8 Serg. & Rawle,533; Dwight v. ~ 
1 Pick. R. 50. 
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of the common law. Louisiana follows the doctrine of 
the civil law in her own code.' 

^ 498. But the proprietors of stage-coaches, whose 
employment is solely to carry passengers, (such as 
hackney coachmen,) are not deemed common carriers.' 
They are not responsible for mere accidents happemng 
to the persons of passengers, but only for want of that 
due care, which is required of bailees for hire ordi- 
narily.' But, if they are accustomed to carry the bag- 
gage of passengers, although they receive no specific 
compensation therefor, and receive simply thdr fare 
for the passage of the travellers ; yet they are respoD- 
able (even if not as common carriers) at least for due 
and reasonable care of such baggage ; since the pas- 
sengers are thus induced to travel in the coach, and 
the custody of the baggage may be properly deemed, 
as in the case of an innkeeper, an accessary to the 
principal contract' 

^ 499. And m modem times it seems not quite set- 
tled, whether as to passengers' baggage, without any 
distinct compensation, the coach proprietors are not 
liable as common earners. The language of those 
causes, which are supposed to intimate a liability of this 
sort, may peihaps be explicable upon the ground of the 
ordinary responsibihty for ordinary care.* In a late 

1 Code of Louisiaiu, B. 3, tit 8, ch. 3, $ 2. 

a B«c. Abr. Cturien A ; 2 Kent Com. 466 ; 1 Bell Com. 468, 475. 

3 Atbm V. ntavtn, 2 Eap. R- 53a ; Chrittie v. Ori^i, 2 Camp. R. 79 j 
DudUy V. Smith, 1 Camp. 167 ; Wkilt v. Soulton, Pealce R. 81 ; Robin- 
ton V. Danmort, 2 Bos. & Full. 417. 

* Lord Holt, 12 Mod. 467 ; Jonea's Bailm. 94 ; Dig. Lib. 4, tit 9, 1. 5 ; 
a Kent Com. 4tiC ; Middkton v. Fov^er, 1 Salk. 28!^; Upshart t. Mdet, 
Comytu R. S5; but see Schvyn, N. P. 323, oote (d). 

9 S«lw7ii N. P. 4 edit p. 323 and note ; 4 Eap. R. 177 ; 2 Boa. & 
PulL 419, per Chmnbre J. ; 2 Kent Com. 466 ; 5 Patered. Abr. Car- 
tten, S9^ note; Jeremy on Carrien, 12. 
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case Mr. Chief Justice Best seems to have placed the 
responsibility of coach proprietors, carrying passengers, 
and their baggage, upon the ordinary footing of com- 
mon carriers, as to their baggage.' And Mr. Bell de- 
duces this as the true modem doctrine on the subject' 

§ 500. But if the proprietors of a. stage-coach for 
passengers carry goods also for hire, they are in re- 
s[)ect to such goods to be deemed common carriers.' 
The like reasoning apphes to packet-ships and steam- 
boats, which ply between different p<M*ts, and are ac- 
customed to carry merchandise, as well as passengers. 

^ 501. When it is said, that the owners and masters 
of ships are deemed common carriers, it is to be un- 
derstood of such ships, as are employed as general 
ships, or for the transportation of merchandise for per- 
sons in general ; such as vessels employed in the 
coasting trade, or in foreign trade, for all persons offer- 
ing goods for the port of destination.^ But if the own- 
er of a ship employs it on Ms own account generally, 
or if he lets the tonnage with a small exception to a 
single person, and then for the accommodation of a 
particular individual he takes goods on board for freight, 
(not receiving them for persons in general,) he will 
not be deemed a common carrier ; but a mere private 
carrier ; for he does not hold himself out as engaged in 
a public business or employment.^ 

I Brook J. Pickmek, 4 Bin;. R. 316, SZ2 ; Men v. SomU, S Wend. 
R. 337, 341 ; Clarke t. Gras, 6 Ewt R. 564. 

B 1 Bell Com. 467, 468, 475. 

3 Bac. Abr, Carrien A ; Lovtlt v. Hohla, 2 Shower R, 138 ; 1 Salk. 
383 ; Upthare v. .4uiec, Comrns R. 25 ; Duiight v. BreuiiUr, 1 Pick. Sa 

* Abbott on Shipp. P. 3. ch. 2, §H. 3. 

B Bee, however, Waiter \. Brevtr, 11 Mass. R. 99 ; King t. Lenox, 
19 Johns. R. 335 ; Reynold* v. Tappan, 15 Johns. R. 370 ; Mtn v. Se- 
tMB,9Wei)d.R. 337, 343; Bmichtr y. Lauaon, Cu. T. Hud. 104. 
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§ 502. A person, who receives and forwards goods, 
taking upon himself the expenses of transportation, 
for which he receives a compensation from the owners, 
but who has no concern in the vessels or wagons, by 
which they are transported, and no interest in the 
freight, is not to be deemed a conunoa carrier ; but a 
mere warehouse-man and agent' 

§ 503. We have had abeady occasion to notice, 
that notwithstanding wharfingers af^ sometimes assert- 
ed to be hable as common carriers ; yet that, propcriy 
speaking, there is at present no sufficient authority, on 
which to rest that doctrine.' 

§ 504. In the case of- Dale v. Hall, (I Wils. R. 281,) 
it would seem to have been held, that a person, who 
undertakes to carry goods by water, is liable as a com- 
mon carrier, notwithstanding the declaradon does not 
allege him to be a common carrier, but is founded up- 
on a special contract. That case was in fact against a 
common hoyman for the negligent loss of goods ; and 
the Court was of opinion, that as he was a common 
hoyman, evidence to show, that he was in fact guilty 
of no negligence, was improperly admitted in his de- 
fence. It is difficult to perceive, how upon the actual 
frame of the declaration any general responsibility as 
a common carrier could be inferred. And the case, if 
it proceeded upon the notion, that every carrier by 
water for hire was to be deemed a common carrier, 
and responsible as such, is inconsistent with later de- 
cisions.' 



" RoberU v. Turntr, 12 Johns. R. 232 ; Plall v. IMard, 7 Cowva R. 
497. 

> Ante, 5j 451, 45^ 

3 Ballon V. Osbomt, 1 Selwyn N. P. 4th edition, p. 327, note (6) ; 
Robinton v. Dunmort, 2 Boa. &. Pull. 417 j Saltrlee v. Groai, 1 Wend. 
R. 373 ; Bovehtrv. Latoton, Cbb. Temp. Hud. 194. 
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^ 505. In order to chaise a person as a common 
carrier it is not necessary, that a specific sum should 
be agreed on for the hire ; for if none is agreed on, 
he is entitled to a reasonable compensation.' 

^ 506. Where several persons are engaged as part- 
ners in the business of common carriers on land, and 
by contract between them one finds horses and drivers 
for certain stages, and the other supplies them for the 
remaining stages, they are, notwithstanding, to be treat- 
ed as partners, and jointly responsible throughout the 
whole course of tbeir route.* And the same principle 
applies to different partners in a coach-office, who are 
owners or partners in different coaches employed at 
the same office on the common business ; though they 
have not a common interest in each coach. All of 
them will be held responsible as partners for any con- 
tract made by the keeper of the office for any loss of 
a package sent by either of the coaches, in which the 
keeper is a partner.' 

^ 607. Common carriers are not only responsible 
for their own acts, but for those of their servants 
and other persons in their employment.* And any 
arrangements made between the carriers and their ser- 
vants or agents, so that the latter may exclusively re- 
ceive the compensation for the carriage of particular 
packages (as money), will not exempt the carriers from 
responsibility for the loss, unless it is known to the 

1 Batlard v. Btulard, 2 Shower R. 81 ; 2 Shower 139; S Ld. Rayni. 
909, 918 i Mm v. Sneatt, S Wend. R. 327. 

« Wtyionrf V. EUiins, Holt N. P. 227 ; 1 Starkie R. 272. 

3 Heltbg v. Veara, 5 Bsrn. if Cresw, 504. 

* Catmutgh v. Svck, 1 Price R. 328 ; ffjUiamt v. Cratulon, 2 Stark. 
R. 62 ; Middletown v. Faidtr, I Salk. 382 ; 1 fiell Com. 455, 405, 471 ; 
Hi/ie v. Trent ^ JUeraey JVavig. Oj. 5 T. R. 397 ; EUit v. Turner, 8 T. 
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party, so that he contracts exclusively with the ser- 
vants and agents.' 

§ 508. Secondly. What are the duties and obh- 
gations of common carriers. One of the duties of a 
common carrier is to receive and carry all goods 
ofifered for transportation upon receiving a suitable 
hire. This is the result of his public employment as 
a carrier ; and by the custom of the realm, if he will 
not carry goods for a reasonable compensation, upcm a 
tender of it, and a refusal of the goods, he will be 
hable to an action, imless there is a reasonable ground 
for the refusal.' If a carrier refuses to take chaise <rf 
goods, because his coach is full ; or because the goods 
are of a nature, that will at the time expose them to 
extraordinary dzuiger or to popular rage ; or because 
the goods are not of a sort, which he is accustomed 
to carry ; or because he has no convenient means of 
carrying such goods with security ; or (hey are brought 
in an unseasonable time ; these will furnish reasonable 
grounds for his refusal ; and will, if true, be a suffi- 
cient legal defence to a suit for the non-carriage of the 
goods.* A carrier is not oblige^ to receive goods, 
until he is ready to set out on his accustomed journey.* 

^509. Another duty of carriers- is, to take the 
utmost care of the goods from the moment of receiv- 
ing them ; to obey the directions of the owner in 

1 .men V. SewnU, 2 Wend. H. 327 ; I Bell Com. 464, 465, 

a Bac. Abr. Cimers B; BouUton y. Sandi/ord, Skin. 279; Jodbon 
T. Rogeri, 3 Show. R. 328 ; 1 Saund. 313 c ; BiUg v. Home, 5 Bing. 
R. 217,224. 

3 Jaduon t. Rogert, 2 Show. R, 327, 338, 1 Saund. 312, note ; Lane 
T. CMim, I Ld. Roy. 646 ; Botoon v. Bonotxm, 4 B. & Aid. 32 ; LntU 
T. HoiA«, 3 Show. R. 138 ; 12 Mod. 3 ; Edwtrdi v. SAortott, 1 Bart 
R.604. 

* Lane v. CoUon, 1 Ld. Ray. 653; 1 Com. R. 105. 



by Google 



CH. ri.] COMMON CARRIERS. 329 

respect to them ; * to carry them safely to the proper 
place of destiaation ; and to make a right dehvery of 
them there, accordiag to the usage of trade, or the 
course of busiDess.* They are also bound to provide 
suitable vehicles for the transportation, with all reason- 
able equipments, and servants to take care of them. 
If the carriage is to be by water, they are bound to 
provide a ship tight, staunch, and strong, and suitably 
equipped for the voyage, with proper officers, and a 
proper crew ; ' to proceed widtout deviation to the 
proper port; to expose the goods to no improper 
hazards ; and to guard against all injuries, incident to 
the - property, by reasonable care in preserving the 
goods from the effects of storms, of bad air, of leak- 
ages, and of embezzlements.^ In short, every carrier 
is bound to all the diligence, which prudent and cau- 
tious men, in the like business, usually employ for the 
safety and preservation of the property confided to 
lus charge. If the carrier deviates from the voyage, 
he is responsible for all losses, even from inevitable 
casualty ; for under such circumstances the loss is 
traced back through all the intermediate causes to the 
first departure from duty.* 

§ 610. Thirdly. What are the risks, for which 
they are liable by the common law. These have been 



1 StrteUr t. Ottriock, 1 Bing. R. 34. 

» Selw. N. P. Carrieri, p. 323 ; SrteUr v. Hariocl, 7 Moora R. 383; 
S.C. 1 Bin^.R. 34; Bgde «. Trent tf Merftg JV^av. Co. 5 T.R.389; 
nnvardy.PiUard, IT. R. 37; Ellis v. TWncr, ST. R. 531 ; Davitv. 
QamU, 6 Bing. R. 716. 

3 Xiyonr. M«U«, SEutR. tiS; JtmiaY. SetKtu,i Str. 138; Befl v. 
Xttd, 4 Binn. 137. 

* AbboU tm Shipp. P. 3, cb. 3, { I to 13; Lgon T.JHUb.SBaM 
8.537. 

■ Daritf. Giwritt,6Biiig. a. 71& 
42 
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already stated to be the risks of all losses, except by 
the act of God, or of the king's enemies.' But, as it is 
a matter of some nicety to decide, what cases fall 
within the exception, and the point has undergone re- 
peated adjudications, it is proposed here to collect the 
result of the principal authorities. 

§611. (I.) What arej^aiuLsliat.ai!e-iiat,Josses^by 
tbe act of God. The expression, act of God, denotes 
(as has been stated in another place) natural accidents, 
such as lightning, earthquakes, and tempests ; and not 
accidents arising from the negligence of man.' Under 
this expression are said to be comprehended all misfor- 
tunes and accidents arising from inevitable necessity, 
which human prudence could not foresee or prevent* 
Lord Mansfield said in one case, The act of God 
means something in opposition to the act of man.^ 

§ 512. Many questions arising under this head have 
been discussed in cases of carriers by sea, where there 
has been a bill of lading, containing the common excep- 
tion of the " perils of the sea." What is the precise 
import of this phrase is not, perhaps, very exactly set- 
tled. In a strict sense, the words, "perils of the sea," 
denote the natural accidents peculiar to that element ; 
but in more than one instance they have been held to 
extend to events not attributable to natural causes.* 
Thus, they have been held to include a cs^ture by 
pirates on the high sea ; and a case of loss by collision 

1 1 Dane Abr. ch. 17, art 5. 

3 Ante, $ 35 ; Jones's Bulm. 103 to 107; Id. 133; Co. Litt. 69, {a); 
Cegg* V. Bertuint, 3 Ld. Raj. 909, 917 ; 13 Mod. R. 480 ; Abbott on 
Shipp. P. 3, ch. 4, 5 I ; Park. Inaur. ch. 3 ; Phillips on Insur. ch. 13, $ 7. 

3 fFUliamt v. Grant, 1 Connect. R. 487. 

* I\moard v. PiUard, 1 T. R. 33. 

s AbboU on Shipp. P. 3, cb. 4, H 1, 3, 3, 4, 5, 6; Park. Insur. cb. 3; 
UuA. Inrar. B. 1, eb. 7, p. 314 ; 1 Bell Com. 579. 
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by two ships, where no blame is imputable to either, 
or at all events not to the injured ship.' It has indeed 
been said, that by " perils of the sea " are properly 
meant no other than inevitable perils or ^cidents 
upon that element, and, that by such perils or acci- 
dents common carriers are, primd facie, excused, 
whether there is a bill of lading, containing the 
express exception of "perils of the sea," or not.* If 
the law is so, then the decisions upon the meaning 
of these words become important in a practical view 
in all cases of maritime and water carriage. 

§ 513. It seems, that a loss occasioned by a leak- 
age, which' is caused by rats, gnawing a hole in the 
bottom of the vessel, is not m the EngUsh law deemed 
a' loss by a peril of the sea, or by inevitable cas^u- 
alty.' * But if the master had used all reasonable 
precautions to prevent such a l^s^ as by haying.^ cat 
on board, by the^general consent .of the writers iqjon 
the foreign maritime law, it would be held a peril of 
the sea, or inevitable accident* In conformity to this 

1 Id. Ibid. 3 Kent Com. 251, note (a) ; Abbott on Shipp. P. 3, ch. 8, 
i 13 ; BuSkr v. f^Aer, 3 Eap. R. 67. 

9 Pel Gould J. inuianu v. Grant, 1 Connect R. 487 ; but see Marsh. 
iMur. B. 1, eh. 7, p. 214. 

3 Dale y.HaU, I Wills. R. 281; Bonier v. i>oUf, 4Camp.R. 203; 
oee Marsh, laaai. B. 1, ch. 7, k 4, p. 242. 

* Abbott on Shipp. P. 3, ch. 3, k 9i Rdccoh De NaTibos, n. S8 ; Id. 
De Afliecur. d. 49 ; 1 Bmorig. Anecnr. 377, 3TO ; Huab. losnr. B. ], 
cb. 7, 4 4, p. 243; but see 3 Kent Com. 343, and note {e). 

* Sir William Jones (Jones's Bsllm. lOS] sajs^ that tbe trne rea«on of 
this decision ii not meDtioned bj the reporter, nz. that it was in fact at 
least ordtDu; negligence to let a rat do auch miechtef in the Teasel, 
and the Roman law had so decided in an analogous caae. But it ia 
iniposBiblo to explain tbe case on this ground, unce the defendant pas- 
tivelr proved, that he had taken all possible care, and waa gniltf of no 
negligence ; and on this ground the jury gave a verdict in his favour, 
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rule, the destructioa of goods at sea by rats has m 
Pennsylvania beeo held a peiii of the sea, where there 
has been no default of the carrier.' On the other hand, 
the destruction of a ship's bottom by worms in the 
course of a voyage has been deemed not to be a 
peril of the sea both in England and America, upon 
the ground, (it would seem,) that it is a loss by ordi- 
nary wear and decay.* 

§ dl4. We have already had occasion to notice, 
that losses by collision of slups at sea, without any 
negligence on the part of the mjured or lost veasd, 
are deemed losses by perils of the sea, or by inerita- 
ble casualty.' 

§ 515. The general rule in cases of insurance is, 
that the immediate and not the remote canse (tf the 
loss is to be considered. " Causa {avxima, non re- 
mota spectatur." And this rule may in some cases 
apply to carriers.* 

^616. But it in not every loss proceeding directly 
irom natural causes, which is to be deemed, as hap- 
pening by a peril of the sea ; and questions of this sort 
often turn upon very nice distinctions. Thus, if a 
carrier-ship should perish in consequence of striking 
against a rock or shallow, the circumstances, under 
which that event has taken place, must be ascertained, 
in order to decide, whether it happened by a peril of 
the sea, or by the fault of the owner, carrier, or master. 



I Gairiguei v. Core, 1 Binn. R. 502 ; but see t^gmtr v. Jl^oir, 6 Cowen 
R. 860, and 3 Kent Com. 348, nDte{c). 

' Pult. Insar. ch. 3, floM v. Parr, 1 Eap. R. 444; JUnrfm v. Ss1«m 
Ai*. Co. 3 Maai. R. ' 420 ; but eoo Dt Pti/iur v. ColmMmt Auur. Co. 
S Cain. R- 65. 

3 BtiUo' V. FithtrrAEBp. R.G7 ; Abbott on Shipp. P.3, ch. 4, §i 3,5; 
SmUk T. Scott, 4 TauDL 126. 

* AbboU on Shipp. P. :), ch. 4, H 5, & 
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If the atoaUoD of a rock or shallow is generaUj known, 
and the ship is not forced upon it by adverse winds or 
tempests, tiie loss is to be imputed to the &ult of the 
master. And it matters not in such a case, whether 
the loss arises irom his own rashness in not taking a 
pilot, or Irom his own ignorance or unskiliulness.^ On 
the other hand, if a ship is forced upon such a rock 
or shallow by adverse winds or tempests, or if the 
shallow is occasioned by a sudden and recent collec- 
tion of sand in a place, where ships before could sail 
with safety ; or if the rock or shallow is not generally 
known ; in all these cases the loss is to be attributed 
to the act of God, and it is deemed a peril of the sea.* 
§517. A remarkable case illustrative of this doc- 
trine occurred. An action was brought against the 
master of a carrier-vesse), navigating the river Ouse 
and Humber from Selby to Hull. At the trial it ap- 
peared, that at the entrance of the harbour of Hull 
there ^as a bank, on which vessels used to he with 
safety ; but of which a part had been swept away by 
a great flood some short time before the misfortune 
in question; so, that it had become perfectly steep, 
instead of shelving towards the river. A few days 
after this flood a vessel sunk by getting on the bank, 
and her mast, which was carried away, was suffered 
to float in the river, tied to some part of the vessel 
The defendant's vessel, upon saihng into the harbour, 
struck agidnst the mast, which, not giving way, forced 
the defendant's vessel towards the bank, where she 
struck, and would have remained safe, had the bank 
been in its former situation. But upon the tide's ebbing 

1 7^ WiUuiM, 6 Rob. 316. . 

" Abbott on Shipp. P. 3, ch. 4, ^ 6 ; fUurf v. AmmS, 10 John. R. 1 ; 
£em}> V. Cmi^Ury, 11 Johns. R. 107. 
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her stem sunk into the water, and tbe goods were 
spmled. Evidence was offered to show, that there was 
DO negligence ; but it was rejected. The Judge, who 
tried the cause, ruled, that the act of God, which would 
excuse the carrier, must be immediate, and not remote ; 
and a verdict having been found for the defiadwit, on a feKa* -"* ^ 
modon for a new trial, the doctrine of tbe Judge at the 
trial was confirmed.' But if the mast, which was the 
immediate cause of the loss, had not been in the way ; 
but the bank had been suddenly removed by an earth- 
quake, or the removal of the bank had been unknown, 
and the vessel had gone on the bank in the usual man- 
ner, the decision would have been otherwise.* 

^618. In the case above stated, it does not appear, 
that a collision with the mast might not have been 
guarded agunst by extraordinary precautions, as it 
must have been visible on the j^proach of the vessel ; 
and the masters and owners are certainly responsible 
for every injury, which might have been prevented by 
human foresight and care. Thus, where in a voyage 
from Hull to Gainsborough a carrier-vessel was sunk 
by striking against the anchor of another vessel, which 
anchor lay under water, and without a buoy, whereby 
some goods were injured, the carriers were held re- 
sponsible for the loss." The ground of this decision 
seems to have been, that both parties were guilty of 
negligence; the one in leavmg his anchor without a 
buoy *, the other in not avoiding il; as, when he saw the 
vessel in the river, he must have known, there was an 
anchor near at hand/ If, however, the anchor had 

1 Abbott on Bhjpp. P.3,ch.4, j 1; Id. ch. 3, §9; H^mr.CorbeU, 
3 Bing. R. a05. 
s AbboU on Shipp. P. 3, ch. 4, S 6. 
3 Abbott on Shipp. P. 3, ch. 3, § 9. 
* Abbott on Shipp. P. 3, ch. 4, ^ 5. 
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been left by the vessel, and she had departed, and 
there were no means of distinguishing its situation, the 
result (it should seem) would have been otherwise. 

^ 519. In a case against a carrier for an injury done 
to a cai^o by steam, it appeared, that the steam es- 
caped through a crack in the steam-boiler, occasioned 
by the frost ; and the Court held, that at the season of 
the year, in which such injuries by frost are likely to 
occur, it is gross negligence in the carrier to fill up his 
boiler with water over night, without keeping up a suit- 
able fire to prevent such accidents.' 

^ 520. If a carrier-ship is properly moored in a har- 
bour having a hard, uneven bottom, and on the reflux 
of the tide, in consequence of a considerable swell, she 
strikes hard on the bottom, and her knees are injured, 
and thereby her cargo is damaged ; such a loss is to be 
deemed a loss by the peril of the sea.* 

^ 521. So, if a canier-ship is taken in tow by a ship 
of war, and in order to keep up she is obliged to use an 
extraordinary press of sail in a gale of wind, and there- 
by her cargo is injured, it is a loss by the perils of the 
sea.' 

^ 522. And if, m moving a ship from one part of a 
harbour to another, it becomes necessary to send some 
of the crew on shore to make fast a new hne, and to 
cast off a rope, by which she is made fast, and these 
men are impressed immediately, before casting off the 
rope, and thereby the ship goes on shore, it is a loss by 
the perils of the sea.* 

1 Siordet v. HaU, 4 Bing. R. 607 ; Coggs v. Btmard, 2 Ld. Ray. 909, 
911. 

■ fl^htr T. Jngtit, a Bam. & Aid. 315. 

3 Hagtdom v. WTtitmore, 1 Stalk. R. 157. 

4 Badgvm T. Makelpt, S Boa. Sc Poll. 33S. 
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§ 523. And where a carrier-vessel is beating up a 
river against a light and variable wind, if, while chang- 
ing her tack, the wind suddenly fails or changes, and 
she goes ashore, and her cargo is injured, this also is 
to be deemed a loss by the act of God, and will excuse 
the carrier.* 

^ 624. If the carrier-vessel is reasonably sufSdent 
for the voyage, and is lost by a peril of the sea, the 
carrier will not be chargeable by its being shown, that 
a stouter vessel would have outlived the storm. Nor, if 
a hoy is sunk by being driven by a sudden gust agMnst 
a pier, will the hoy-man be made liable by its bdng 
shown, that a stronger vessel would have sustidned the 
injury without sinking.* 

^ 525. The case of a jettison at sea, to save the ves- 
sel from foundering, and to preserve the Uves of the 
crew, is (as we shall presently see), a loss by the act of 
God, though accomplishfed by the immediate agency of 
man.' But it would be otherwise, if occasioned by the 
vessel's being overloaded ; as, if a ferry-man should 
overioad his boat, and the passengers' goods should be 
thrown overboard.* 

^ 526. (2.) What are, and what are not, losses by 
the king's enemies. By enemies is to be understood 
public enemies, with whom the nation itself is at open 
war ; and not merely robbers, thieves, or other private 
depredators, however much they may be deemed in a 
moral sense at war with society. Losses, therefore, 
which are occasioned by robbery on the highway, or by 



1 Cost T. MeMeehan, 6 Johns. R. 16a 

9 JiMMv.SlteMM,lStr. 138; Abbott on Bbip^ P. 3, cb. 4, $ 7. 
) BMt. .di(a>dfc,3Balit.a80; Jonea'i Bailm. 106] ICunea R.43; 
3 Coniwct R. ». 
4 9 U. JtMj. 909, 911. 
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the depredations and violence of mobs, rioters, and in- 
surgents, and other felons, are not deemed losses by 
enemies within the meaning of the exception.^ But 
losses by pirates on the high seas are deemed within 
it ; for they are universally treated as the enemies of all 
mankind, and are subjected to punishment according- 
ly.* And here the question may often become mate- 
rial, whether we are to look to the immediate, or to the 
remote cause of the loss; for in some instances (as 
under the common American bills of lading) the perils 
of the seas are excepted, and not the acts of the king's 
enemies. Suppose a carrier-ship should be driven by 
a storm on an enemy's coast, and she should there be 
captured by the enemy, before she should be stranded ; 
is this a loss by perils of the sea, or by capture 1 It 
seems, that it is a loss by capture; for, that is the prox- 
imate cause.' But suppose, that she should be first 
stranded on the coaiit by the g^e, and in consequence 
thereof should be afterwards captured by the inhabit- 
ants ? In that case, it seems, that it would be deemed 
a loss, not by capture, but by the perils of the sea, upon 
the same principle; for the gale is the proximate cause 
of the stranding.* 

§ 627. The case of a loss by jettison, made by com- 
pulsion of an enemy to gratify his revenge, or from an 
apprehension (well or ill founded) of danger, would, it 
is presumed, be deemed an act of the enemy, although 

1 JUoM T. Sue, 1 Vent. 190, 038 ; Proj^s of TVetit J^ae. t. Wood, 
3 Eap. R. 127 ; Sarday v. Ha^in, cited I T. R. 38 ; Marehall Ids. B. 
l,ch. 7, §5,p.S4^&c.; Jonee'e Bai)tn. 103 to 107; Id. 123; Coggty. 
Aernonf, 3 Ld. Raj. 909, 918; lSMod.480; T. Raym. SSO; ffoodieifft 
V. Curttis, 1 Roll. Abr. 3. 

» Anta, 5 25. 

3 Green T. £lm«{te, Peake R. aia. 

* Balm «. CorMt, 3 Ring. R. 90S. 
43 
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done by the immediate agency of the ship's crew or 
officers. 

§ 528. In all cases, where the common carrier 
cannot make out a defence upon some one of the 
grounds already stated, which form exceptions to his 
hability, he must pay the loss, although there has been 
DO negligence whatsoever on his part. Hence, (as we 
have seen,) he is liable for all thefts, robberies, and 
embezzlements by any of the crew, or by any other 
persons, although he may have exercised every possi- 
ble vigilance to prevent the loss.' In like manner he is 
liable for a loss occasioned by an accidental fire wholly 
without any negligence on this part ; * and by an acci- 
dent arising from any unseen nuisance in the course 
of his navigation,' 

^ 529. In all cases of loss it seems, that the onus 
probandi is on the carrier to exempt himself from ha- 
bility ; for primd facie, the law imposes the obligation 
of safety on him.* And it seems, that the breakmg . 
down or overturning of a stage-coach is prima, facie 
evidence of negligence on the pajt of the proprietor 
and his servants.* 

§ 530. In respect to the property carried, it matters 
not, whether it be money or goods, or other moveable 
merchandise.^ The carrier is equally responsible for 

1 Abbott on Shipp. P. 3, ch. 3, § 3 ; Jonea'd Bailm. 107, 109, IQ2 ; 
Sehieffdin v. Hnraey, G Johns. R, 170 ; Wiilkinson v. Laughton, 8 Johns. 
R. 213 ; Gibbon v. Paynton, 4 Burr. 2298. 

3 Fonvardv.PiUard, IT. B.33; see Sal k. 14a 

a Prop't. Treiil JVavig. v. Wood, 3 Esp. R. 137. 

* Forionrd v. Pttlard, 1 Term R. 27, ;J3 ; J>turphy v. Slaton, 3 Munt 
K.m>;BeUv. Rtad, 4 Binn. 137; CoU v. McMedtan, 6 iobaa. R. 160; 
see WhoUty v. Wray, 3 Eap. R. 74; see 7 Cowen, 500, «ad note(«)i 
miey V. Home, 5 Bing. R. 217, 226. 

5 Chriatu V. Gri/^M, 3 Camp. R. 79. 

6 Kemp T. CoaghiTy, 11 Johns. R. 107. 
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each. But in respect to goo^s in a carrier-vessel, 
which are shipped to be stowed on deck, as they are 
from their situation peculiarly liable to be thrown over- 
board to lighten the vessel in cases of disress, if they 
are necessarily so thrown overboard, the carrier is 
exonerated, and the owner of the goods must bear 
the loss without contribution.' But if such goods are 
without the consent of the owner, or a general custom 
binding him, stowed on deck, and on that account 
ejected in tempestuous weather, the carrier will be 
chargeable with the loss.* 

§ 631. The case of Barcrofl, as cited byXord Chief 
Justice RoIIe, would seem to imply a responsibility of 
the carrier even in cases of jettison. It is stated thus : 
" A box of jewels had been delivered to a ferryman, 
who knew not what it contained, and a sudden storm 
arising in the passage he threw the box into the sea. 
Yet it was resolved, that he should answer for it." ' 
Sir Wilham Jones suspects, that there must have been 
some proof of culpable negligence in the case, and that 
probably the casket was both small and light enough 
to have been kept longer on hoard than other goods. 
Even then the case would be sufficiently hard ; as 
the ferryman did not know the contents, and might 
have acted for the best. But if the doctrine of the 
case be, that jettison will not in a clear case of necessi- 
ty discharge the carrier, it is not law ; for it was ex- 
pressly decided in Lord Coke's time, in the case of a 
bargeman, that where goods were thrown overboard 
in a great storm to save the Uves of the passengers by 

1 Smith T. Wright, 1 Cain R. 43 ; Ltnox v. UitHed bu. Co. 3 Johns. ■ 
Cbs. 178 ; Abbott on Shipp. P. 3, ch. 8, j 13. 

S Barher y. Bruet, 3 Connect R. ; I Cain R. 48. 
» Aleyoe R. SS; Jonei'i Bailm. 107, 108. 
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lighte&iDg the barge, the bargeman was exonerated ; 
for the storm was the act of God, and the occasion of 
throwing them overboard.^ 

^ 532. Fourthly. As to the commencement and ter- 
mmation of the risk of common carriers. ( 1 .) The com- 
mencement of the risic To render a carrier respon- 
sible there must be an actual delivery to him, or to 
his servants, or to some other person authorized to act 
in his behalf; and as soon as such dehvery is complete, 
the responsibity of the carrier as such commences.* 
But it is often a matter of great nicety to decide upon 
the circumstjmces of the case, whether there has been 
such a delivery or not. Thus, where goods were left 
in the yard of an inn, where the carrier and other car- 
riers put up, but no actual delivery to the carrier or 
his servant was proved, it was deemed not a complete 
delivery to the carrier, so as to charge him with the 
custody.' So, where goods were dehvered at a wharf 
to an unknown person there, and no knowledge of the 
fact was brought home to the wharfinger ch* his agents, 
this was held not to be a sufficient dehvery to charge 
him, either as wharfinger or as a carrier, with the 
custody of the goods.* And where, by the usage of 
the busmess, a delivery of goods on the dock near the 
carrier-boat (as in the case of a carrier canal-boat) is a 
good delivery, so as to charge the carrier, it must be 
understood with this quahficadon, that due notice is 
given to him of the fact ; for otherwise he will not be 
chargeable, since, until he has knowledge, that the 

1 Cited bf Lord Coke in Bird v. Mtoek, S Bolst. R. 280 ; Jonei*! 
Bailm. 108. 
a 1 BeU Com. 464. 

3 Solteay v. HoUoway, 1 Ld. Ra; m. 46 ; 1 BeU Com. 464. 
* Buekman v. Ltvi, 3 Camp. 414 ; 1 Bell Com. 464. 
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goods are od the dock for the purpose of being car- 
ried, he has no right to assume any custody of them.' 

^ 533. The liability ot carriers attaches from the 
time of their acceptance of the goods, whether that 
acceptance is in a special manner, or according to the 
usage of their business.^ But an acceptance in some 
way, either actual or constructive, is indispensable.' 
And where goods are actually put into the wagon or 
barge of a carrier, he will not be chargeable, if it ap- 
pears, that there is no inteotioo to trust him with the 
custody ; as if the owner is uniformly in the habit of 
placing his own servant on board as a guard, who ex- 
clusively takes upon himself the management and cus- 
tody of them.* But the mere fact, that the owner or 
his servant goes with the goods, if the other circumstan- 
ces of the case do not exclude the custody of the carrier, 
will not of itself exempt him from responsibility.^ 

^ 534. It is in many cases the usage of the masters 
and owners of ships to receive goods on the quay, ot 
beach, or in their boats, or at the wharf, or warehouse 
of the shipper or his agent ; or to take them, at other 
spedal places, into the custody of the mate or other 
proper officer of the ship. In all such cases their lia- 
bility as carriers commences at the instant of such ac- 
ceptance of the goods.' 

1 PactaTd V. Gtrman, 6 Cowen R. 757. 

« Dait V. HaU, 1 Wils. 281 ; Bothm v. Comht, 2M. &. Selw. 178. 

) Abbott oo SbippL P. 3, cb. 3, $ S; Paekard v. Gcfmm, 6 Cowen K. 
757 i 1 Bell Com. 464. 

* Eatt huHa Co. v. PviUn, 1 Stt. B, 690 ; Kobinmi y. Dunmore, 
9Bo8.<[PulL419; Skieffdin v. Harvty, 6 Johns. 170; Marshall Insur. 
B. 1, eh. 7, § 5, p, S53 &,c. ; Rueker v. I,»ndon .^uttr. Ot. Ibid. 

G Abbott on Shipp, P. 3, ch. 3, § 3 ; Cobban t. Downe, S Esp. R. 41 ; 
Marshall Insur. B. 1, cL 7, § 5, p. 2S3 &.C. ; 1 Bell Com. 464. 

B Robitttoa V. Dunmort, S Bob. &. PulL 419 ; Marehall Inst B. 1, ch. 
I.i5,p.352,&c. 
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^ 535. But it sometimes happens, that a party is at 
once a warehouse-man or an innkeeper, and a carrier, 
and that, after a receipt of the goods and before their 
being put in itinere, they are lost or destroyed. la 
such cases the question often arises, whether the re- 
ceiver is hable in the one capacity or another ; for the 
responsibility of each (as we have seen) is not, or at 
least may not be, co-extensive.* In the case o^ Moving 
V. Todd, (1 Stark. R. 72,) (which has been already un- 
der notice in another place,) where goods were re- 
ceived by a wharfinger, who was at the same time a 
lighterman, for the purpose of being shipped from Lon- 
don to Newcastle, and the wharfinger was at the same 
time a lighterman, whose duty it was to convey the 
goods from the wharf to the ship in his own hghter 
to the vessel in the river, and the goods while on the 
premises were accidentally destroyed by fire, Lord El- 
lenborough is reported to have held, that while the 
wharfinger was in possession of these goods, his lia- 
bility was similar to that of a carrier. The case, how- 
ever, went off upon another ground; and in another 
report of the same case ' the dictum is not even al- 
luded to. 

§ 536. In all such cases the materia! point, upon 
which the controversy hinges, is, whether the one, or 
the other character predominates in the particular stage 
of the transaction.' If a common carrier receives goods 
into his own warehouse for the accommodation of him- 
self and his customers, so that the deposit there is a 
mere accessary to the carriage, and for the purpose of 
facilitating it, his liability as a carrier begins with the 
receipt of the goods.* So, if an innkeeper is at the 

' 1 BeU Com. 469. 9 4 Camp. R. 225. 

3 Ante, $ 430 to 433. « Foward v. P^ard, 1 T. R. 37. 
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same time a carrier, and goods are sent to his inn 
and received by him for transportation, he is liable, 
as carrier, for any loss, before they are put upon their 
transit.* 

^ 537. On the other hand, if a person is at the same 
time a common carrier, and a forwarding merchant, and 
he receives goods into his warehouse to be forwarded, 
according to the future orders of the owners ; if the 
goods are lost by fire before such orders are received, 
or the goods are put in transit, he is not chargeable as 
a common carrier, but only as a warehouse-man.* 

§ 538. (2.) The termination of the carrier's risk. As 
soon as the goods have arrived at their proper place of 
destination, and are deposited there, and no further 
duty remains to be done by the carrier, his responsibil- 
ity, as such, ceases.^ We have already had occasion to 
consider some cases illustrative of this doctrine, under 
another head. If a carrier between A and B receives 
goods to be carried from A to B, and thence to be for- 
warded by a distinct conveyance to C ; as soon as he 
arrives with the goods at B, and deposits them in his 
warehouse there, his responsibility as carrier ceases ; 
for that is the terminus of his duty as such. He then 
becomes, as to the goods, a mere warehouse-man, un- 
dertaking for their further transportation.* 

^ 539. And the tike result \tould be, if the goods 
were destined to B only, if it is not by the custom of 



1 Bullet J.'s opinion in HipU v. Trent t( Jtferaey JVav. Co. 5 T. R. 339 ; 
1 Bell's Com. 4fi9. 

S PlaUv. Hihbard, 7 Cowen R. 497; Roakettv. WafwAouw, 2 Stark. 
R. 461 ; ^Mcy v. Kdlogg, 8 Cowen R. 223 ; AnM, ^ 430 to 433 ; 1 Bell'a 
Com. 469. 

3 Ante, §434 to 438,432. 

* Gartidt y.Trtfa if Jtkrtty JVav. Co. 4 T.R. 581; SxkUgv.Kdlogg, 
8 Cowen R. 3Sa 
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the business the earner's duty to deliver the goods to 
the consignees there, but simply to deposit them in his 
warehouse,^ But if it is his duty to deliver the goods 
to the consignees at B, then his Uability as carrier does 
not cease by such a deposit ; but he is chai^eable for 
any loss, which occurs, until an actual delivery to the 
party.' So, he is chargeable, in like manner, for any 
loss during a deposit in any warehouse, at an interme- 
diate state of the journey between A and B.* 

^ 640. And if, notwithstanding any custom to the 
contrary, the carrier specially undertakes to deliver the 
goods to the owner, he is chargeable for any loss before 
such delivery, although, in all respects, he has followed 
the general custom of the place.* 

§541. On the other hand, however uiuversal the 
custom may be, to deliver the goods to the owner, at 
the place of destination ; still the parties may, by their 
contract, waive it ; and if they do, the carrier is dis- 
charged.* As, if the owner, after the arrival of the 
goods, requests the carrier to let them remiun in his 
warehouse until the owner can conveniendy send for 
them ; and they are there deposited, and are afterwards 
destroyed by fire ; the duty of the carrier being at an 
end, he is not responsible for the loss in that character.* ■ 
So, if a man, having no warehouse of his own, directs 
the carrier to leave his goods at the wagon-office, until 

1 fere V. WeW, 8 TaunL R. 443 J a C. 2 Moore, 560 ; S Kent Com. 
469. 

9 B/dt V.Trent JVhv. Co. ST. R.3S9; Golden v. Mmmtig, 3 Wila. 
R. 439 ; S. C. 3 Black. R. &16 ; CaOey v. Witherington, Peaks R. 303. 

« Ibid. 

* WardtU v. MovnOyan, 2 Esp. R. e^ 

^nmg T. AttfoSy, 4 B(». ^ PuU- 1€ ; Monhsll tnsar. B. 1, ch. 7, $ 5, 
p.9S9,&c.; J^OTTDM T. CamilW*, S Str. a. 1336. 

< /n re T. ff'eM, 8 T&unt 443; 3 Mooro B~ 50a 
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he should find it conTenient to remove or sell them, the 
carrier's responsibility will terminate with the deposit.* 

^ 642. In all cases of this sort, the material consid- 
eration is, whether the owner of ihe goods has taken 
any exclusive possession of them, or has terminated the 
custody of the carrier by any act or direction, which 
does not flow from the duty of the carrier. So long aa 
the carrier retains the possession of the goods, or is to 
perform any farther duty, either by custom or contract, 
as carrier, he is responsible for their safety. But, when 
the transit is ended, and the deUvery is either com- 
pleted or waived by the owner, then the responsibility 
of the carrier ceases.* So, if the goods, after their ar- 
rival, are put on board of a lighter in the customary way, 
and the owner then takes an exclusive custody of them, 
before they are landed, the carrier is discharged fixim 
any subsequent loss.' 

^ 543. A question often arises in practice, whether 
the carrier is bound to make a personal deUvery of the 
goods to the owner, or noL This may admit of differ- 
ent answers, according to circumstances. The manner 
of dehvering the goods, and consequently the period, at 
which the responsibihty of the carrier will cease, may, 
in many instances, depend upon the custom of particu- 
lar places, and the usage of particular trades, or upon a 
special contract between the parties. If there is any 
special contract between the parties, or any local cus- 
tom or usage of trade on the subject, that will govern ; 



1 fl«Aari»nT.Gow,3Bof.&Poll.ll9; SeoB ». Pelii, 3 Boa. dt PnlL 
4!S ; ZKxon T. Baldwin, S East H. 181 ; Howe v. PiekfoTd, 1 MootB R. 
SaS; Abbott on Bfaipp. P. % ch. 9. 

9 Mushdl Insui. B. 1, cb. 7, § ^ p. 353, &c j Abbott on Stupp. P. 3, 
ch. 3, I 14. 

3 Strmg T. A'ntfU/y, 4 Bosa. & PuU. 16. 
44 
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the former as an express, and the latter as an implied 
term in the contract.' But, in the absence of any spe- 
cial contract, or custom, or usage, probably no general 
rule can be laid down. There seems a strong inclina- 
tion of opinion at present to hold, (though there is some 
diversity of judicial opinion,) that the carrier is bound, 
generally, to make a personal delivery to the owner, 
unless there is some custom of trade, or some contract 
to the contrary. Lord Kenyon was strenuously the 
other way ; but three other Judges, on that occasion, 
differed from him.' And on more recent occaaons, the 
opinions of other distinguished Judges have settled 
down in favour of the doctrine of the three Judges 
agamst him.' However this may be, it seems clear, 
that carriers are boucd to give notice of the arrival of 
the goods to the persons, to whom they are directed, if 
they are known to them, and within a reasonable time; 
they must take care, at their peril, that the goods are 
delivered to the right person ; for, otherwise, they will 
become responsible.* 

§ 544. It was s£ud in one case by Mr. Justice Buller, 
that when good's are brought into England trom foreign 
countries, they are brought under a bill of lading, which 
is merely an undertakiog to carry them from port to 
port. A ship, trading from one port to another, has not 

1 Hyde V. Trtnt A5«f. Co. 5 T. R. 389 ; CaSey v. Wmtringkam, Peake 
R. 150 ; Goldm v. Manning, 3 Wils. R. 429 ; JfardeU v. MourUlnan, 2 
Eap. R„ 693 i in re V. ffeW, 8 Tsunt. 443 ; Abbott od Sbipp. P. 3, ch. 3, 
§13. 

a Hydt T. Trent Aire. Co. 5 T. R. 389 ; 2 Ksnt Com. 469. 

3 Dvfft. Budd, 3 Bro. <i Bing. 177 ; 6 Moore R. 4fi9 ; Bodenham v. 
Bemteit, 4 Price R. 34 ; BirkOt v. fFOltm, 2 Botd. Si. Aid. 356 ; Gamett 
V. JFUlan, 5 Barn. & Aid. 58; Stoirt v. Crotdty, 1 McClel. & Young, 
VJ9 ; SUphtTuon y. Hart, 4 Riag. R. 47G ; 2 Kent Com. 469. 

* GoUen V. JUannw^, 3 Will. R. 429 ; Gamett v. Willan, S Bartu it 
Aia.56. 
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the means of carrying goods on land ; and therefore, 
according to the established course of trade, a delivery 
on the usual wharf is such a dehvery, as wiU discharge 
the carrier.* If, however, the consignee of goods re- 
quires the goods to be delivered to himself on board of 
the ship, and directs them not to be landed on a wharf, 
it is said, that the master must obey the request ; for 
the wharfinger has no right to insist upon the goods 
being landed at his whar^ ^though the vessel be moor- 
ed against it.* 

^ 545. How far the above rule, as to foreign voyages, 
has been adopted in America, does not appear from any 
decided cases. In respect to goods transported coast- 
wise, it has been decided in one case in New York, that 
a delivery of goods upon the wharf at the port of unliv- 
ery is no discharge of the carrier ; and, that evidence of 
a usage so to deliver goods is immaterial. And, that the 
carrier does not, by sending the goods to the consignee 
by a cartman, without the orders of the consignee, dis- 
charge himself from responsibility, even though it is 
a common practice.* If the consignee is unable, or re- 
uses to receive the goods, the carrier is not at liberty 
to leave them on the wharf; but it is his duty to take 
care of them for the owner.* 

(j 546. Cases may often occur, where a person is at 
once a carrier of goods, and an agent or iactor for the 
sale of them ; and the inqmry may present itself, when, 
under such circumstances, his liability as carrier termi- 
nates. Suppose the owner of a sUp is master, and 

I H^ V. TS-ent JVhv. Co. 5 T. R. 389 ; Abbott on Shipp. P 3, ch. 3, 
512. 

» Sgedt y. Hay, 4 T. R. 260 ; Abbott on Bhipp. P. 3, cb. 3, § 13. 

3 Ottrander v. Brvten, IS John*. R. 39 ; 2 Kent Com. 469. 

* Ibid. ; Maydl *. PoOtr, 3 Jobna. Cu. 371 ; Sttphauon v. Hart, 
4 Bing. R. 476. 
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also is consignee of the goods of shippers, which were 
put on board for sale. When do his nghts and respon- 
sibility commence and terminate in each capacity ? It 
has been decided, that during the voyage he retains the 
character of owner and master, and of course, during 
the voyage, be is responsible as carrier.' But, after his 
arrival at the port of destination, and the landing of the 
goods there, it would seem, that his duty as carrier is 
at an end. Suppose a case, in which the master is 
consignee and not owner of the goods ; is the owner of 
the ship, as carrier, responsible for the acts of the mas- 
ter, after the landing of the goods at the port of desti- 
nation, either before or after the sale 7 li^ by the course 
of a particular trade, oi* the dealings between the par- 
ticular parties, it is the usage for the master to take the 
consignment of the goods shipped, and to sell the same, 
and to receive, on behalf of the owner of the ship, a 
compensation for the whole service in the name of 
freight, which compensation is divisible between the 
owner and the master, according to their private agree- 
ment ; in such a case, the owner of the ship may be 
responsible' for the acts of the master throughout, be- 
cause the latter, in such a case, acts as his agent; 
though it might be otherwise, if the master acted as 
factor solely for the shipper, and received a distinct 
compensation from him. But in such a case, the own- 
er of the ship would seem to be liable, not in the char- 
acter of a common carrier, but merely as a factor ; and 
the responsibility of the one is (as we have seen) ma- 
terially different from that of the other.* 

1 Etndricki. DtlafitU, 3 Cain. R.G7; Cookv. Con. in*. Co. II Johns. 
R. 40 ; Eart v. Rouxroft, 6 East. R. 136, 140 ; OounOot v. Bail, 4 Dall. 
R.394. 

* &aay r. Htna/, 4 Greenleaf R.'WT ; Keng) v. Cn^rMfy, 11 Joluw. 
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^S47. The caseofKen^ v. Cmightry (11 Johns. R. 
107) may seem to countenance a different doctrine. 
There, the master d* a coasdng ressel was employed to 
carry goods from Albany to New-York, and the usual 
course of the trade was, for the master to sell the goods 
at New York, without charging any thing more than the 
ordinary freight, and to account to the owner of the 
goods for the proceeds, and not to the owners of the 
resseL The master, after rec^ving the goods, carried 
them to New York and sold them there; and brought 
the money (the proceeds of the sale) on board, and put 
it into his trunk ; and he and his crew having tell the ves- 
sel a short time after locking the cabin, upon his return 
the cabin and trunk were found broken open, and the 
money stolen. It was resolved, upon this state of focts, 
that the owners (the master being one) were responsible 
for the loss. The Court ^pear to have treated the case 
as one arising against them solely in the character of com- 
mon carriers. The reasoning was, that the money, when 
on board, was to be considered exactly the same as a re- 
turn cargo, purchased with the proceeds of the goods ; 
and in such a case it would be clear, that the liability 
of common carriers would attach on the owners. 

^ 548. But, upon the posture of the facts, the very 
question was, whether the specific money on bo^ 
was to be treated as cargo, or was to be carried back 
for hire ; and whether the master was bound to carry 
back the specific money received by him, or was only 
bouod to pay over and account to the shipper for the 
unount and valae of the proceeds in any money what- 
soever. Now, it is certainly no part of the duty <^ a 

R.W7; ^tubick y. Ddafitld,9CamS..Sr; Abbott on Shipp. p. 98, d. 
(3) ; Id. ^ 134,0.(1.) 
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common carrier to sell goods and to account for the 
proceeds. If he sells, it is not as a carrier, but as a 
factor. The owners of the vessel may be liable for 
his acts as factors, if the course of trade makes him 
their agent in the business of selling. But when there 
is a right delivery of the goods at the place of des- 
tination, the duties of the carrier as such, would seem 
to cease ; and the duty of factor to commence. If the 
specific money received, or any other goods bought 
with it, are to be returned in the same vessel to the 
original port, and the freight pidd contemplates that 
course of trade, then, as soon as the goods or money 
are put on board for the purpose of the return car- 
riage, the liability of the carrier certMnly re-attaches. 
But the evidence in the case went to show, not that 
there was to be any such return of the particular 
money or goods in the vessel, but merely, that there 
was a liability of the master to account for the pro- 
ceeds to the owners of the goods, and not to the own- 
er of the vessel. Perhaps the application of the law 
to the facts, rather than the law itself, as laid down in 
the case, would deserve farther consideration. 

^ 549. Fifthly. We come next to consider the 
effect of special contracts and notices of carriers. It 
was formerly a question of much doubt, how far com- 
mon carriers on land could by contract limit their 
responsibihty upon the ground, that exercising a pub- 
lic employment they are bound to carry for a reasonable 
compensation, and had no right to change their com- 
mon law rights and duties.' And it was s^d, that, 
like innkeepers, they were bound to receive and accom- 
modate all persons, as far as they may, and could not 

1 1 Bell Com. 473, 473. 
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insist upon special and qualiGed terms. The nght, 
however, of making such qualified acceptances by 
common carriers seems to have been asserted in eariy 
times. Lord Coke declared it in a note to Southcot^s 
case, (4 Rep. 84;) and it was admitted in Mora v. Slve, 
(I Vent. 238.) It is now fully recognised, and settled 
beyond any reasonable doubt.^ Still, however, it is to 
be understood, that common carriers cannot by any 
special agreement exempt themselves from all respon- 
sibility so as to evade altogether the salutary pohcy 
of the common law. They cannot, therefore, by a 
special notice exempt themselves from all responsibility 
in cases of gross negligence and fraud ; or, by de- 
mandbg an exhorbitant price, compel the owner of 
the goods to yield to unjust and oppressive liaojtations 
of their rights.' And the carrier will be equally liable 
in case of the fraud or misconduct of his servaits, as 
be would be in case of his own personal fraud or 
misconduct.* 

^ 650. In respect to carriers by water, and espe- 
cially on foreign voyages, there has prevailed from a 
very early period a practice of accompanying the 
shipment with a bill of lading, which specifies the 
risks, from which the carrier is to be exempted. He 



» NiOuiUon V. WHlan, 5 East R. 507 i CToy v. fftUan, 1 H. BL 298 ; 
Uania v. PackiBood, 3 Taunt. 2C4 ; Erana v. Soult, 2 M. &. Selw. 1 ; 
Smith V. Harnt, 8 Taunt 14() ; Bataon v. Donovan, 4 Bam. &, Aid. 39 j 
Klty V. Horm, 5 Bing. R. 317; Bodenhamv. BenncM, 4 Price R. 34 ; 
Down V. Fromcnl, 4 Camp. 41 ; Loiett v. Ktrmode, S Tount. 146. 

a Jonea's Bailm. 48; DocL & Stud. Dial. 2 ch. 39; Noy. Maxims, 
ch. 43, p. 93 ; Lyon v. Melh, 5 East R. 430, 438 ; Harris v. PadttBood, 
3 TaunL R. 264, 272 ; 1 Williams' Saund. 312, note ; Bobon v. Dono- 
van, ^ Bun. Si. A\'i.'i\, 7a ; Hydty. Trent J^uvig. I Esp. R. 36; JUav- 
ing V. Todd, 1 Stork. 72 ; Badtnhaia v. BaineU, 4 Price R. 34 ; Browte 
V. PicktaUk, 4 Bing. R. 318 ; Harru v. Packwood, 3 TftuaL 364. 

3 Ettit y. Tumtr, 9 T. R. 531 ; Garrtil v. WiOan, 5 Bara &, Aid. 57. 
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engage acccrtxluig to the old fona of Uie bill of lading 
to make a right delivery of the goods, ** the dangers of 
the seas only excepted." It is observable, that the 
acts of the king's enemies are not included in the ex- 
ception ; * and therefore a question has arisen, how ^ 
the express exception of the perils of the sea excludes 
the other exception of the common law, acts of the 
king's enemies, upon the well known maxim, that 
" Expressio unius est exclusio . alterius." ' But the 
pcHnt has been left undeoded, ' We have, however, 
seen, that a loss by pirates is deemed a peril of the 
seas ; and that furnishes one strong analogy in regard 
to captures by enemies.' In England the form of the 
bill of lading has laterly been changed, and the ex- 
ception now is in the following terms, " The act of 
God, of the king's enemies, fire, and aU and every 
other dangers and accidents of the seas, rivers, and 
navigation of whatever nature and kind soever, save 
risk of boats, as far as ships are Uable thereto, except- 
ed." * In America, it is beheved the old form of the 
biU of lading, generally, if not universally, prevaUs in 
practice. 

§ 551. In respect to special contracts, they may be 
divided into two classes ; first, such as are express ; 
secondly, such as are imphed. The latter class is 
the most frequent in cases of carriage of goods on 
land. It sometimes arises from the particular dealing 
between the parties, either generally, or in the given 
case ; sometimes Stom the general course of trade or 
business ; and sometimes, and most usually, from the 



1 Abbott on Shipp. p. 3, ch. 2, 5 3. 

s Abbott on ahipp. F. 3, ch. 4, $ 4. 

3 Abbott on Shipp. P. 3, ch. 4, S 2, 3, 4. 

* AbbottonShipp. P. ^ch. 4,S3; Id. ch. 4, H, tod a 



by Google 



en. ri.} COMMON carriers. 353 

public adTcrtisements and notices, ^ven by carriers, 
stating the terms and limits of their responsibility. 

§ 552. Few questions have arisen upon the inter- 
pretation of express contracts, entered into by parties 
for the transportation of goods. The terms of the 
exception in the modem bill of lading in England, it 
has been remarked by Mr. Abbott,' hare given rise to 
but one judicial decision. In a contract by a bill of 
lading, however, it tiimishes no excuse to the carrier, 
that the goods have been seized for a violation of .the 
revenue laws, unless that seizure is m fact for a legal 
cause of forfeiture.* 

§ 563. Many of the questions, which of late years 
have engaged the attention of courts of justice,' have 
been upon the validity, obligation, and effect of the 
notices given by common carriers and others m the 
course of their business. Upon this subject it will 
be proper to bestow a particular examination. 

^ 554 First, then, as to the validity of notices 
by common carriers. Mr. Cluef Justice Best, in a 
judgment already alluded to, expressed a strong opin- 
ion in favour of their validity and the reasonableness 
of giving them full effect After adverting to the feet, 
that the common law makes them liable for every loss, 
except by the act of God, and the king's enemies, he 
proceeds to say, " As the taw makes the carrier an 
insurer, and as the goods he carries may be injured or 
destroyed by many accidents, against which no care on 
the part of the carrier can protect them, he is as much 
entided to be paid a premium for his insurance of their 
delivery at the place of their destination, as for the 

1 Abbott OD Bhipp. p. 3, ch. 4, $ I. 
* OodiHg V. Hifg^iiiM, 1 Camp. R. 451. 

45 
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labour and expense of canying them there. Indeed, 
besides the risk, that he runs, his attention becomes 
more anxious, and his journey is more expensive, in 
proportion to the value of his load. If he has things 
of great value contained in such small packages, as to 
be objects of theft, or embezzlement, a strong and 
more vigilant guard is required, than when he carries 
articles not easily removed, and which offer less temp- 
tation to dishonesty. He must take what is offered to 
him, to carry to the place, to which he undertakes to 
convey goods, if he has room for it in his carriage. 
The loss of one single package might ruin him. By 
means of negotiable bills, inomense value is now com- 
pressed mto a very small compass. Parcels contain- 
ing these bills are continually sent by common carriers. 
As the law compels carriers to undertake for the se- 
curity of what they cany, it would be most unjust, if 
it did not afford them the means of knowing the ex- 
tent of their risk. Other insurers, whether they 
divide the risk, which they generally do, amongst 
several different persons, or one insurer undertakes 
for the insurance of the whole, always have the amount 
of what they are to answer for specified in the policy 
of insurance.* " On the other hand, Mr. Bell in his 
Commentaries has presented an elaborate argument 
against the validity of these notices, and upon the in- 
conveniences, to which they give rise. His remuks 
will be found worthy of a perusal by eveiy lawyer, 
who desires to examine the subject with philosophical 
accuracy.* However, the vahdity of these notices 



1 Riks V- Homt, 5 Biog. R. 217, 230, 221 ; aee also Ld. EUeobo- 
Tougb'a Remarka in Luaon, t. HoU, I SUrk. R. 167. 
» 1 BeU Com. 473, 474, 475. 
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seems now established beyond all controversy in the 
common law ; though many learned judges have ex- 
pressed some regret, that they ever were recognised 
in Westminster Hall. 

^ 566. In further examining this subject it will be 
proper to consider, first, the nature and effect of 
these notices ; secondly, upon whom they are obliga- 
tory ; thirdly, the rights and duties of each party in 
respect to them ; fourthly, the effect of fraud and con- 
cealment in respect to the goods ; fifthly, the degree 
of liability imposed by law upon the carrier, notwith- 
standing such notices; and sixthly, what amounts to a 
waiver, or discharge, on either side, of the obligation of 
such notices. 

^ 656. Pu^t The nature and effect of these no- 
tices. It is impossible to lay down any universal rule, 
as to the construction of them, because they are not 
generally conceived in the same terms; and each 
must, therefore, be governed by its own pecidiar lan- 
guage, and by the limitations, which are engrafted into 
it. The general tenor of these notices is to declare, 
that the carrier will not be responsible for any loss of 
goods beyond a certam value, unless entered and paid 
for accon^ngly. In case there is not such an entry, 
and payment, it will depend upon the true construc- 
tion of the terms of the particular notice, whether the 
carrier will be liable, even to the extent of the fixed 
value, in case of a loss of goods of greater value and 
not pud for. Thus, in one case, where the terms of 
the contract were, that " cash, plate, jewels, &c. would 
not be accounted for, if lost, of more than £5 value, 
unless entered as such *' and pud for, the Court were 
of opinion, that the carrier was not liable for any loss 
whatever, in case the goods exceeded the specified 
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value, and no entry or payment of the increased value 
had been made.^ And in another case, where the words 
were, that " no more than <£5 will be accounted for, 
for goods," &.C. unless the special terms are complied 
with, it was decided, that in case of a loss the carrier 
might stiU be held respoDsible to the value of M.' 
It is of great practical importance, therefore, to carri- 
ers to fix the t^ms of their notices in such a manner 
as to avoid all ambiguities of ttus sort ; as in all cases 
of doubt, they will be construed unfavourably to the 
carrier.' 

^ 557. But the notice in all cases, where it is 
brought home to the parties, is, in the absence of all 
contravening circumstances, deemed proof of the con- 
tract actually subsisting between them ; and of course 
it varies, pro tanto, the general habihties of the common 
law in respect to common carriers. And neither par- 
ty can under such circumstances be permitted to es- 
cape from the obligatory force of the terms of the 
notice. It is, then, to be construed like every oth^ 
written contract ; and so far as its exceptions extend, 
they convert the gen^^ law into a quahfied respcmsi- 
bihty.^ Where a earner gives notice, that he will not 
be liid>le for goods lost beyond £6^ unless paid for, 
such notice extends as well to goods of passengers 
gcnng by the conveyance, as to goods alone sent by 
the same conveyance.^ 

■ Clay V. WiOait, 1 H. Black. 398 ; ktit v. MounUun, 4 East R. 37] ; 
Mf holfon V. IFiUan, 5 Eut R. 507 ; ffarmr. P(ia(tM>od,3 Taunt. 364; 
JKir«A T. Homt, S Bam. If Cresw. 322 ; 1 Bell Com. 475. 

■ Clarkt V. Gray, 6 East B. 564 ; Cobdm v. Bolion, 'i Camp. R. 106. 
S BuOer t. Heant, 2 Cmnp. R. 415. 

* Atdiobtm t. WiOaa, S East R. 507 ; Mating t. Todd, I St&rk. 73 ; 
Barru v. Patkieood, 3 Taunt. R. 271, 273. 

s Clarke V. Gn^, 4f:ip.R. 177;S. C. eEasLB. S64;bataeo BnxJu 
T. Pidcvuk, 4 Bing. R. 218. 
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^ 558. Secondly. Upon whom such notices are 
obligatory. The mere advertisenient by the carrier of 
the terms and limitations of his responsibility, however 
public it may be, will have no effect, except upon those, 
to whom knowledge of it is broi^;ht directly or con- 
structively home.' Thus it will not be sufficient, that 
the notice has been pubUcly posted up in the carrier's 
office in writmg or in piint, unless the party, who is to 
be affected by it, is proved to have read it ; or oih&t 
circumstances are adduced, establishing his knowl- 
edge of it.* And if the notice is published in a news- 
paper, it is not sufficient proof, unless accompanied by 
some evidence, that the party is accustomed to read 
the newspaper, so as to lay a fouadatiou of implied 
knowledge.^ K a carrier has pubUshed two different 
notices, each of which is before the public at the time of 
the carriage, that will bind him, which is least beneficial 
to himself; and if at the time of the carnage he delivers 
a written notice without any limitation of responsibility, 
that nullifies his prior notice containing a limitation.'' A 
notice known to the principal, binds him in respect to all 
Ids agents, who send goods by the same carrier ; and 
on the other band, a notice known to the particular 
agent, who sends goods, binds the principal in respect 
to such goods, notwithstanding the principal is per- 
sonally ignorant of the notice.^ A notice suspended 

1 Davit V. WHUm,2 3ta.Tk. 279 i Gibbon v. Pnynton, 4 Burr. 3303; 
£iran( T. Sovle, 3 M. &, Selir. 1 ; RoskeU v. Wtda-houae, 3 Stark. 463 ; 
1 Bell Com. 475. 

9 Ketrv. mOan, 2Stark.53; navisv. WtUan, 2 StiLtk. 270; Clay- 
Urn V. Hunt, 3 Camp. R. 37 ; Builtr v. Heare, 2 Camp. R. 415 ; Emtfu 
V. Smdt, 3 U. & S«Iw. 1 ; Gibbon t. Paynton, 4 Burr. 3303. 

3 Luton V. Odl, 1 Srark. R. 166 ; fioiofey v. Horat, 3 Bin^ . R. 3 ; 
JIfunn V. Baker, 2 Stark. 255. 

* Munn V. Baktr, 2 Stark. R. 255 ; C'obt^ v. BoUtm, 2 Camp. 106. 

1 Ma)/kfwv.Eamt3,aBara.&, Cres. 601 ; 1 Car.^ Payne 550; Mif 
iitgv. 7b<U,1Stvk.73; Clariu v. HuUAuu, 14 EuA R. 47S. 
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at the offices at the termim of the journey will not 
bind persons, who deliver goods at intermediate - 
places on the route, unless notice is brought home to 
them.* 

^ 559. Where seyeral persons are carriers, as part- 
ners, and publish a notice, and one of the partners af- 
terwards undertakes, without any communication with, 
or knowledge of the others, to cany packages for a 
particular person free from expense, it seems, that 
such a contract is not binding on the parbierslup in 
derc^don of their notice, if such act is not witlun 
the scope of his authority, or done by connivance in 
fraud of their rights.' 

§ 560. In all cases, where the notice cannot be 
brought home to the person interested in the goods 
direcdy or constructively, it is a mere nullity, and the 
carrier is responsible according to the general princi- 
ples of the common law.' 

^ 561. Thirdly. The rights and duties of each party 
growing out of notices. It may be stated generally, 
that a carrier, who undertakes to c^ry goods, is, like 
every other person, bound to perform his contract in 
the mode and to the extent involved in his contract 
Wherever he undertakes to carry and deKver, he can- 
not exempt lumsetf from responsibility by transferring 
the goods to another carrier, or by sending them by 
another conveyance. His contract is deemed a con- 
tract for personal care and diligence by himself or his 
own servants. If, therefore, the goods are sent by a 
different conveyance from that implied by the under- 

1 Oovger V. JoUy, Holt N. P. R, 317 ; Oayton v. Hunt, 8 Cntap. 37. 
f> BigruHd v. WaUrhimtt, 1 M. & Selw. 1155 ; Jfebty v. Mtari, S B. & 
CrfiflV. 504. 
» Brookt V. Fiefaoii^ 4 BiDg.R. 318,338; I BeU Coin.'475. 
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takii^, or in a diffident maimer, and they are lost, the 
canier will be liable for the loss, although otherwise he 
mi^t have been exonerated &om it by the terms of a 
notice.* And the carrier is m like manner responsible 
if he* cairied the goods beyond the place of destina- 
tion and they are lost, although otherwise lus notice 
would protect him.' 

^ 562. It is also (as has been already stated) a part 
of the impUed contract of erery carrier to employ 
a vehicle suitable for the transportation ; and if by 
water, to employ a vessel reasonably stout, strong, 
and well equipped for the voyage. And he is not at 
Uberty to tranship the goods in any other vessel in the 
course of the voyage, except from mere necesaty, 
when his own stup becomes incapable by inevitable 
casualty from performing it. The existence of the 
common notice will not in any respect change this im- 
plied duty.' 

^ 563. On the other hand the owner of the goods is 
bound to observe good faith towards the carrier, ((rf 
which more will be said hereafter,) and to pack his 
goods, and put them in a fit condition for the journey ; 
and if he does not, he must bear any toss arising from 
his own neglect. But the carrier may himself by im- 
phcation dispense with an exact performance of part 
of this duty, and assume upon himself the proper care 
of securing the property in a fit state fw 4e jour- 
ney.* 

' Gomdl T. tfUlm, 5 Barn. & Aid. 53 ; SUtU v. Fogg, 5 Bam. &. 
Aid. 343; JVMieUon v. ^lUon, 5 Eaat R. 507 ; I Boll. Abr. 3; C. PI. 
3; BamwdlY. Hu»ng,l Const Rep. So. Csr. 114. 

« EOv V. Tumtr, 8 T. R. KIl. 

> Abbott on Shipp. P. 3, ch. 3, H 1. 8 ; I^yon v. Mdlt, 5 East, 438 ; 
Evmt T. Smit, S M. & Selw. 1 ; Harah. Iiuur. B. 1, cfa. 7, $ 5, p. 349. 

* AeAT.£tanu,16£B8tR.345; JhMrt t. Ovtcj^, 9 Stark. R. 3!M. 
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^ 664. Thus much may suffice in this place as to 
the general rights and duties of the parties under no- 
tices, aa the subject will be resiuned under the suc- 
ceeding heads. 

§ 565. Fourthly. The effect of concealment or 
fraud. It is the duty of every person sendmg goods 
by a carrier to make use of no fraud or artifice to de- 
ceive him, whereby his risk is increased or his care 
and vigilance may be lessened.^ And if there is any 
such fraud or unfair concealment, it will exempt the 
carrier from respousibility under the contract, or rather 
it will make the contract a nullity.* Thus, where notes, 
to the amount of £\ 00, were packed in an old mail-bag 
and stuffed with hay to give it a mean appearance, and in 
this state were delivered to a carrier, and the bag ar- 
rived safe, but the notes were stolen ; this concealment 
was held to be such a fraud upon the carrier, as to dis- 
chai^e him from all responsibility for the loss.' In this- 
case there was an artifice made use of in order to mis- 
lead the carrier. The doctrine is not confined to mere 
cases of concealment or suppression of facts for the 
purpose of misleading ; but it applies to all cases 
oi false affirmations having the same object.* And 
wherever the owner represents the contents of the 
package to be of a particular value, he will not be per- 
mitted, in case of a loss, to recover from the carrier 
wiy amount beyond that value.* 

^ 566. How far a bare concealment of the value of 
a package, without any other circumstances of a sus- 

1 EdwanU v. Sherralh, I East R. 604. 

' Batton V. Drnman, 4 B. & Aid. 31 ; 2 Kent Com. 468. 

* O&hon ». Payntim, 4 Burr. 2298 ; 2 Kent Com. 468. 

* T^tleUurne v, Wktie, I Str. 145. 

s T^ V. MoTTiee, Cartb. R. 485 ; Batmn v. Daiuxmn, 4 B. & Aid. 21 ; 
SOtn y. Bantt, 5 Bing. R. 317. 
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picious nature, ought to be deemed oi itself an utkbir 
or frauduleot concealment in cases of carnage general- 
ly, or under notices of the nature we have been coa- 
sidering, has been much discussed ; and there has not 
been a perfect uniformity of judicial opinion upon the 
point Indeed, a question of the same nature has en- 
gaged the attention of learned jurists and casuists in 
ancient as well as in modem times. In relation- to 
contracts it has been oAen mooted, how far a man may 
innocently be silent as to any matters, wluch might 
form ingredients in directing the judgment of the other 
contracting party. We have already had occasion to 
notice a diversity of judgment among the Roman law- 
years on a case, where a question of this sort was 
incidentally presented.' Cicero and Pothier contend 
for a liberal good f^th and a frank disclosure in all 
cases of this sort, and found themselves upon princi- 
ples of a pure and sublime morality. Sir William 
Jones, although he gives no express opinion on the 
point, evidently maintains the necessity of a full dis- 
closure of all the facts in the case oi a deposit* The 
question, however, has more commonly arisen in dis- 
cussion upon contracts of sale ; and it is in those 
cases, that Cicero and Pothier have spoken with so 
much zeal and persuasive force.* In the forum of con- 

1 Ante, i 75. a Jones's Bailm. 3S, 39. 

'This Bubject was i good deal diacusBed in Laidtoio v. Organ, 
(3 Wheaton R. 178, 185) ; sad Mr. Whealon hu, in hit valuable re- 
port of thai caBe, appended along note, containing the substance of Po- 
thier's remarks on llie subject. Hr. Verplank has thought the subject 
worthy of a particalar examination in hia able " Essay on the Doctrine of 
Contracts " (in 1825.) Mr. ChsDcellor Kent baa discussed the subject 
with his usual fullness of learning and accuracy of research, and vin- 
dieated the present state of the lav fiom any just reproach, as founded 
in practical Mnse aod general convenience. 3 Kent Com. 377 to 366. 
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science the questioD might not perhaps admit of so 
many doubts. But law, as a practical science, is com- 
pelled to stop short of enforcing every moral duty ; and 
aims only at that justice, which, in the business of hu- 
man life, has general convenience and certainty in its 
wlministradan. In relation to sales the doctiine now 
generally maintained is, (as Pothier admits,) that the 
vendor may be innocently silent, as to any extrinsic 
circumstances equally open to both parties, which 
might influence the price of the coomiodity ; but at 
the same time he must take care not to do or say any 
thing, which shall tend to mislead or impose upon llie 
other party. * 

^ 567. Id cases of common carriers, where there is 
DO notice, the better opinion seems to be» that the par- 
ty, who sends the goods, is not bound to disclose their 
value, imless he is asked.* But the carrier has a right 
to make the inquiry and to have a true answer ; and 
if he is deceived, and a false answer given, he will not 
be responsible for any loss. If he makes no inquiry, 
and no artiSce is made use of to mislead him, then be 
is responsible for any toss, however great the valoe 
may be.* 

4 568. There has been much more doubt, whether 
the same rule apphes to cases of notices. Mr. Jusdce 
Best, in BcUson v. Donovan, (4 Bam. &. Aid. 17,) was 
of opinion, that the same rule does apply in cases 

1 LaiiUw T. Organ, 3 Wheat. R. 178 ; 3 Kent C<m. 377 ; aee abo 
EtUngv.Bank of U. S. II WhesL R. 59; Pufcodt ?. SwAop, 3 B. fc 
CreBW. 605 ; Smith v. Bon* of SeoUand, I Day. Pari. R. 272. 

a Jonsa's Bulm. 105; 2 Kent Com. 466. 

> Ktning v. EggUtUiii, Aleyn. R. 93 ; Mart* v. Slw, I Vent 236 ; 
Tyley i. Xorru, Garth. 435 ; TSUhbume v. Hhite, 1 Str. 145 ; GtUoM 
v.Payalon, 4 Burr. 2298; SUeg V. Home, 5 Hiag. B~ 217 ; Button r. 
iJonomn, 4 BBrn. & Aid. 31. 
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of notices, and to that opinion he has ever since stren- 
uously adhered.' On the contrary the three other 
Judges, who sat in that case, thought, that in cases <rf 
notices the party, who sends the goods without pay- 
ment for the extraordinary value, holds them out im- 
pliedly as articles of ordinary value, and consequently 
perpetrates a fraud upon the carrier, who is thus in- 
duced not to bestow upon them the care and diligence, 
which their extraordinaty value would require ; and 
under such circumstances the contract itself becomes 
a nullity. A distinction, however, has since been sug- 
gested by the Court in another and later case, viz. that 
the carrier would notwithstanding be liable for malfe- 
sance, or for a wrong delivery, although he would not 
be liable for any negligence, however gross.' In the 
latest case on the subject,' in which a very elaborate 
judgment was pronounced by Lord -Chief Justice Best 
for the Court, the inclination of the Court m its general 
reasoning seems to be, that the carrier is bound to 
make the inquiry, although there is a notice. The 
point, however, was not directly in judgment. In 
another case * the Court of Common Pleas thought, 
that a passenger tn a coach was not bound to disclose 
the value of his baggage, notwithstanding the carrier 
had published a notice. 

^ 669. However then the doctrine may be in cases 
of notices, as to the duty of inquiry on the one side, 



1 Oanul T. Waian, 5 B. & Aid. 53, 63; HUa/ v. Home, 5 Bing. R. 
317 ; BTDok* v. Pwktnek, 4 Bing. a. 316 ; STnri v. Fiigg, 5 B. & Aid. 
843; Bi'gnoM v. fFalerhoiue, 1 H. & Selw. S61. 

> Sletd T. F^igg, 5 Bam. & Aid. 343 ; see also AVeftobon v. ffUlan, 
5 Eut R. S07 ; DwigU v. BrttetUr, 1 Pick. R. 50. 

* ROo) T. Home, 5 Biag. R. 317. 

* Brooke v. Pitkaidi, 4 Biog. R. 316. 
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and of non-concealment on the other, all the authorities 
are agreed, that; if any deception is intentionally prac- 
tised, the fraud avoids the contract. But a case may 
exist, where the goods are of an extraordinary value, 
and not paid for as such ; and yet the circumstances 
may lead to the conclusion, that the carrier has dtber 
a direct or presumptive knowledge, that they exceed 
the common value, and therefore no fraud is in &ct 
perpetrated upon him. Under such circumstances the 
inquiry is presented, whether the terms of the notice 
not bemg complied with, the carrier is answerable for 
their loss. The Court of King's Bench have held, 
that tiie carrier is not under such circumstances re- 
^nsible for any loss by theft, the goods not having 
been exposed to more than the ordinary risk. On that 
occaMon the Court said, that there is no incongnii^ 
m a carrier's engagmg to' place goods in a course of 
conveyance and declaiing at the same time, that he 
will not be answerable for the loss of them ; and upon 
the terms of the notice, if the carrier had dehvered the 
goods in question, he would not have been entitied to 
more tiian the common cconpensation for the carriage 
of goods exclusive of the risk of loss.' There are an- 
tecedent cases, which seem to look the other way.' 
Whether those cases are now to be deoned whdly 
oveiTuled, may periiaps be thought to deserve furtJier 
inquiry. The doctrine, however, clearly does not ap- 
ply to any case, where there has been a waiver of the 
notice. 

1 MartK t. Homt, SB. St. Cresw. 323 j we also Hurrtt ▼. Parhmod, 
3 T«uinL 264 ; Levi v. WaterhoutK, I Price R. 280 ; Thorvughgood v. 
MarOh 1 Gow. R. 105 ; MJred t. Home, 3 SUrk. 136. 

■ J3ect V. Evan*, 16 East R. 344 ; S. C. 3 Cunp. R. 367 ; iXmn t. 
IHmont, 4 Cunp. R. 40 ; bnt see Brooke v. Pieiviidt, 4 Ring. R. 316 ; 
1 BeU Com. 475. 
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^ 670. Fifthly. The d^ree of liability, which is im- 
posed upon the carrier notwithstanding such notices. 
In the first place, it is clear, that such notices will not 
exempt the carrier from any losses by the malTesance, 
misfesance, or gross negligence of himself or his ser- 
vants. I^ therefore, he or they convert the goods to 
a wrong use ; if he or they make a wrong delivery to a 
person not entitled to them ; or if he or they are guilty 
of gross negligence in the carriage or care of them, the 
toss must be borne by the carrier, notwithstanding his 
notice, for the tenns are uniformly construed not to 
exempt him from such losses.* 

^ 571. But an inquiry may be made, whether he 
will not also be liable for ordinary as well as for gross 
ne^igence. That pdnt does not appear to have been 
setiied by any positive adjudication. There are dicta 
by various judges indicating, that the common rule of 
ordinary diligence m the common cases of hire is ap- 
{dicable to the case of carriers under notices.' But 
until some more solemn decision it can hardly be 
deemed settled, especially as the declarations of the 
judges at nisi prias, as well as In bane, are almost uni- 
formly pcanted to the question of gross negligence or 
not.' -One of the latest cases on the subject seems to 
hold, that gross negUgence must be estabhshed to af- 
fect die carrier with the loss.^ 

1 Btek T. Evan*, 16 East 344 ; Smith v. Home, 8 Taant. 144 ; Boden- 
bun V. BettneU, 4 Price, 31 ; Birkett v. WHian, 3 B. & Aid. 3S6 ; Gamttt 
v. mUan, 5 B. & Aid. 53 ; SUat t. Fogg, 5 B. & MA. 343; mU v. 
Turtttr, 8 T. R. 531 ; Lyon v. Mdb, 5 Eut R. 439; Dty^v. Budd, 
SBro-AKng. 1?7; 1 BeU Com. 47S. 

■ Bodtfiham t. Btnnett, A Price R. 31 ; Sntith v. Home, 8 Taniit. R. 
144 ; Bolton v. Dotvman, 4 B. &. Aid. 31 ; Best J. 1 Bell Con. 475. 

) ROes V. Home, 5 Bing. R. 317 ; Batton v. Donovan, 4B.&, Aid. 31 ; 
Brooke y. PickwUk, 4 Bing. R. SIR 

« Low V. Booth, 13 Price R. 339. 
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^ 572. Sixthly. What amounts to a wairer of the 
notice. In some of the cases cited under a former 
head ' it seems to have been thought, that the mere 
receipt of goods, whose apparent value was beyond 
die sum in the notice, without any extra-payment 
therefor, was a waiver of the notice.^ But the UUer 
doctrine seems to exclude any presumption founded 
merely upon the knowledge of that fact, and reqiures 
some auxiliary circumstance to support it.' I^ how- 
ever, the carrier is told what is the ralue of the goods, 
and is directed to charge what he pleases, and he. 
chooses to charge only the ordinary hire, it is a waiver 
of the notice as to the goods.^ So an express agree- 
ment to carry a package of extraordinary value for the 
common hire will be a waiver of the notice, - even if 
made by one partner only, if it be within the scope <^ 
his authority.* 

^ 573. This head respecting notices may be con- 
duded by stating, that in cases of notice the bm-then 
of proof of negligence is on the party, who sends the 
goods, and not of due diligence on the part of the car- 
rier; which is contrary to the general rule in cases of 
carriers, wh^re there is no notice.^ 

§ 574. Seventhly. The next inquiry is, what will ex- 
cuse or justify a non-delivery of the goods by a com- 
mon carrier. From what has been said it is a sufficient 
excuse or justification for him to show, that, without 



1 Ante, j 567. 

< 16 East R. 344 ; 4 Camp. 40 ; 4 Biag. R. 318. 
3 Martk V. Ilwne, 5 Barn. Si. Crea. 322. 

-* EvartM T. SmU, 2 M. & Selw. 1 ; WiUon v. fV«eman, 3 Camp. 5271 
E HtUig V. Mm/*, SB.Sl Crea. 504. 

<> MarAv.Honu,SB. &. Ciww. 333,337^ Riley v. Honu,SBmg. 
R. 217, 22a 
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any negligence on his part, the goods have been lost 
by the act of God or of the king's enemies ; and in 
cases of special limitations of responsibility by notices 
or otherwise, that the loss has been by other perils> 
against which he did not insure, or under circum- 
stances, which do not affect tiim with the imputation 
of undue negligence. Under the ordinary contract of 
common carriers the burthen of proof of the excuse or 
justification lies on him ; but in cases of notices (as has 
been already seen ') the burthen of proof of negligence 
rests on the party, who deUvers the goods. 

^ 676. But there are also cases, where the carrier's 
own agency is concerned in the loss, which however 
is by law deemed excusable. Thus, in cases of 
throwing overboard goods to lighten a ship or boat* 
and preserve life, the carrier will be ex«used, if it has 
arisen from necessity.' Thus, if a ferryman was, in a 
storm, to throw overboard even a box of jewels, if it 
was done from absolute necessity to save life, he 
would stand excused.' But if it was done without 
necessity, or rashly and imprudently, it would be otiier- 
wise.* 

§ 576. A carrier may also show in his defence, that 
the goods have perished by some internal defect with- 
out any &ult on his side ; for his warranty does not 
extend to such cases. And if, from the nature of the 
goods carried, they are Uable to peculiar risks, and the 
carrier takes all reasonable care, and uses all proper 



» Ante, S 573. 

■ Abbott on Shipp. P. 3, ch. 8, $ 2, 3, 4 ; 2 Kent Com. 466. 

3 Movt't cue, 13 Co. R. 63 ; Srmtii v. ffrighi, I Caia R. 43 ; 2 Kent 
Cmu. 468. 

* BmerofPt etue, Aleyn. R. 93 ; Jonea's Bailm. 107 ; 3 Bubt. 380 j 
3 RoU. Abr. 567. 
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precaations to prerent injuries, and notwithstanding 
if they are destroyed by such risks, he is excusable. 
Thus, if horses or other animals are carried by water, 
and in consequence of a storm they break down the 
partitions between them, and by kickiug each other 
some are killed, the carrier will be excused ; and it will 
be deemed a loss by perils of the sea.' 

§ 577. In respect to the carriage of slaves, a ques- 
tion has been made, how far the carrier incurs the com- 
mon law responsibility. A sla^ haa vohtioa and has 
feelings, which cannot be entirely disregarded. These 
properties cannot be overlooked in conveying him from 
place to place. He cannot be stowed away like a 
common package. Not only does humanity forbid this 
proceeding, but it might endanger his hfe and health. 
Consequently this rigorous mode of proceeding cannot 
be safely adopted, unless stipulated for by express con- 
tract. The slave being at Uberty to escape may es- 
cape. The earner has not and cannot have the same 
absolute control over him, that he has over inanimate 
matter. In the nature of things and in his character 
he resembles a passenger, and not a package of goods. 
It would seem reasonable therefore, that the responsi- 
biUty of the carrier should be measured by the law, 
which is applicable to passengers, rather than by tha^ 
which is applicable to the carriage of common goods. 
For these reasons it has been held, that the doctrine 
of common carriers as to goods does not apply to the 
case of slav£S, and that the carrier is liable for ordinary 
neglect only.' Therefore, where certain slaves in the 

1 Oabay t. Lloyd, 3 Barn. Sl Creav. ?93 ; Lamtnee v. .dWdufs 
5 Btn. V Alil. 107. 
■ Boyet y. Auierson, 2 Peten'a Sup. Ct R. 150. 
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yawl of a steam-boat carrier were upset and drowned, 
it was decided, that the carrier was not responsible for 
the loss, unless it was caused by the negligence or un- 
skilfulness of himself or his agents.' 

§ 578. A non-delivery will also be excused by any 
act of the shipper, which discharges the carrier from 
any further responsibility.' As, if with the consent of 
the shipper he dehvers them over to another carrier, 
or deposits them at an intermediate place to await the 
future orders of the shipper ; or if the shipper takes 
them into the exclusive custody of himself or his own 
servants.' But it will be otherwise, if he merely ac- 
companies them in their transit, not exercising any ex- 
clusive custody.* 

^ 679. In like manner the carrier will be excused 
for a non-delivery, if it has been occasioned by the il- 
legal act of the shipper. Thus, if the goods have been 
forfeited by the illegal act of the shipper, and are 
seized for the forfeiture, the carrier Is discharged. But 
a mere seizure for a supposed forfeiture, if in fact 
without cause, leaves the carrier still bound by his 
contract* 

^ 580. But an excuse, which in a practical sense is 
much more important and exten^ve, is that resulting 
from the right of the shipper to stop the goods m the 
possession of the carrier, while they are still in transit. 

1 Bayce v. Jtnderson, 2 Peters's Sup. CL R. 150. 

> Ibid ; Ortgton r. OObert, Park. Ii»ur. 83. 

3 ADte,p.341; Sparrmev. Comithen,^ Str. K. V^; Hurryy.Bai/al 
Ext. .auvr. Co. S Boi. ^ Pull. 430 ; Rveker v. London JUtur. Manb. 
Insor. B. 1, ch. 7, $ 5, p. 252, Slc. ; Bamw^ v. Ibugy, 1 Cons. R. So. 
Cu. lU ; Eeut India Co. t. Fulkn, 1 Str. 690 ; Smauknon w. Xm*- 
Ivkn, 6 Sinn. R. 12B ; Stnng r. /fiOitUy, 4 Bo«. & Pull. 16. 

* Robinson v. Danmort. 2 Boa. & Bull. 41& ; Roll. Abr. 2. C. PL 3 ; 
Uorahill Insur. B. 1, cb. 7, t 5, p. 393; &«. 

S Ootiiag T. fSggint, 1 Camp. R. 401. 
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This right is commonly called in common law the right 
of stoppage in tranntu. When it arises* and is proper- 
ly exercised, the carrier is completely discharged Irom 
all further responsibility. 

§ 581. This is not the place for a full discussion of 
this subject, as it belongs more appropriately to anoth- 
er branch of commercial and maritime jurisprudence. 
It may, however, be useful to state some few pariicu- 
lars, which respect it. When goods are shipped on a 
credit by a seller or consignor, and the consignee or 
buyer becomes insolvent, or has failed before their ar- 
riml, the law, in order to prevent the loss, that would 
happen to the seller or consignor, allows him in many 
cases to countermand the delivery before the arrival of 
the goods at the place of destination, and to cause 
them to be re-delivered to himself^ or to some other 
person appointed to act for him. In such a case the 
dehvery to the carrier is supposed to vest the title to 
the property in the buyer, subject only to this right of 
devestment in transitu. The right, however, is (as 
will be at once perceived) not an unlimited right. It 
exists only in cases, where all the following circimi- 
stances concur ; where the goods are sold on a credit; 
where the consignee is insolvent ; where the goods are 
still in transit ; and where the buyer has not yet part- 
ed with his ownership to any bond pie purchaser un- 
der hinL Each of these requisites is important enough 
to deserve a separate discussion in its proper place ; 
and especially the question, under what circumstances 
the transit is or is not at an end, which is full of nice 
distinctions and curious learning. At present no more 
is necessary than to bestow this hasty glance upon 
them.* 

1 Abbott on Shipp. p. 3, eh. 9, per tot. 
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§ 682. Auodier excuse is, when tbe goods are de- 
manded or taken from the possession of the carrier 
by some person having a superior title to the property. 
It is generally true, that the carrier cannot dispute the 
tide of the person, who delivers the goods to him, or 
set up an adverse tide to defeat his right oS action 
growing out of the contract.' But this is true only, 
when that adverse claim is not asserted by the supe- 
rior claimant himself, but merely by the carrier of his 
own motion. Where the adverse title is made known 
to the carrier, If he is forbidden to deliver the goods to 
any other person, he acts at his peril ; and if the ad- 
verse title is well founded, and he resists it, he is liable 
to an action for the recovery of the goods." 

^ 583. Eighthly. Tbe doctrine of average and con- 
tribution. This principaDy arises in cases of jettison 
and other acddents in the transportation of goods by 
sea. In such cases, where goods are thrown over- 
board for the common benefit, or other poudve sat^- 
fices are made, or expenses incurred for the same pur- 
pose, the law aUows a compensation to those, who 
have made the sacrifice, and have incurred the loss or 
expense, and diey may demand a pro ratd contribu- 
tion from an other persons deriving a benefit therefrcm, 
according to their interest, towards the loss or ex- 
pense. This, in cases of accidents at sea, is called a 
general averse, or general contribution, in wHch ship, 
cai^o, and freight are compelled to contribute accord- 
ing to their value to repay the common loss. But the 



1 3 Bqi. R. lis. 

S TV^iorv. PIuBMMr,3M. & Selw. 563; Jf3*on j. JlUertom, i Batt. 
ft, AitHp. 450L 
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fon discussion of this subject properiy bebngs to a 
treatise on the law oi shipping.* 

^ fi84. Carriers on land may also entitle themselres, 
if not to a common contribution in the nature of a 
general average, at least to a compensation for ex- 
penses necessarily incurred about liie preservation oS 
the goods from extraordineiy perils, not properiy be- 
loDgiog to themselves as carriers. Thus, if a sudden 
flood or storm should do injury to the goods, and re- 
quire some immediate expense for their preservation, 
the carriu" would be bound to incur it, and would be 
entitled to a r«mbursement. 

^ 586. Ninthly. The general rights of carriers. In 
wtue of the deUvery of the goods they acquire a 
special prqwrty in them, and may maintain an action 
agauuit any person, who displaces that possessicm or 
does any injury to them. This right arises from their 
graieral interest in ccHiveying the goods, and their re- 
sponsitHhty fta- any loss or injury to them during thdr 
baasit.* And having once acquired the lawfiil posses- 
■ion of the goods for the purpose of carriage, ^e car- 
rier is not obliged to restore them to the owner again, 
even if die carriage is dispensed with, unless up<Hi be- 
ing paid his due remuneration ; for by the dehvery he 
has already incurred risks.' 

^ 666. A carrier is in aU cases entided to demand 
the price of carriage before he receives the goods, and 

1 Abbott an Shipp. P. 3, ch. 6 ; SLeveDs on Average, Beocoke on 
Ituunnee, Park on Insurance, and Marahall on Insurance, ia their 
cltlipt«T8 on General Avernge. 

* Bu. Abr. Carrier C; Jones's Bailm. 80 i Goodwin v. Richardmn, 
RolL Abr. 5 ; I La. Raym. 378 ; ffilhasan v. Snotv, 1 VenL 53 ; S Saund. 
R. 476 ; 3 Sannd. R. 47 c, note. 

) BradHrttt v. Cotuntbian Iiu. Co. 9 Johns. R. 17 ; Htrbtrt v. HaUttt, 
3 Johni. Cu. 03. 
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if Dot paid, he may reiiise to take ch^e <tf them. U, 
however, he takes charge of them without the hire 
being pud, he may afterwards recover'it' 

^ 587. The compensation, which becomes due for 
the carriage of goods by sea, is commonly cdUed Jreight; 
and the circumstances, under which the whole (v a 
part only of the freight is earned, forms a head of great 
practical importance under the law of shipping. It 
will accoTxlingly be found treated at large in professed 
treatises on that subject.' 

^ 688. The carrier is also entitled to a lien on the 
goods for his hire, and is not compellable to deliver 
tbun until he receives it, unless he has entered into 
some special contract, by which it ia waived." His lien 
may also be defeated by giving up the possession c^ 
the goods ; and if it is once waived, it cannot afterwards 
be resumed.^ 

^ 569. The consignor or shipper is ordinarily bound 
to the carrier for the hire or freight of the goods.* 
But whenever the consignee engages to pay it, be also 
may become responsible. It is usual for bills of lading 
to state, that the goods are to be deUvered to the 
con»gnee or to his assigns, he or they paying firdght ; 
in which case the consignee and tus assigns by accept- 

1 fFrightY. SntO, 5Bftrn.& Aid. 353; Jaditon v. Rogtn, 2 Show. 
327; Morn v. Slue, 1 Vent 238 ; BaUon v. Donovan^ 4 Barn, &. Aid. 32 ; 
ISaund. R. by Will. .312 <i. 

■ Abbott OD Siiipp. P. 3, ch. 7. 

s Skimtr v. Upakam, 1 hd. Roym. 752 ; Sodergnn v. Ftight, 6 East 
R. 6G3; HiiUoH v. Bragg, 3 Msrah. R. 345; Stevenson v. Blaeklodc, 
I H.aiSelw. 543; Ouutv. fTeiimore, 5 M. & Selw. 18(3; Cramhayv. 
Onufrtjf, 4 B. & Aid. SO ; Rtuhjorth v. Haiifitld, 6 Eset 522 ; S Kent 
Com. 497, 496. 

* JHflfocA V. Craig, 3 T. R. 119 ; Steetl v. Pym, 1 Enat R. 4 ; Yate* 
T. RaOtlon, 8 Taaat. 299 ; 2 Kent Com. 497, 496. 

• Moort 7. Wiltoii, 1 T. R. 659. 
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ii^ tbe goods become bj inijdicatkHi bound to pay the 
frdgbC* And tbe fact, that the consignor is also liable 
to pay the freight, will not in such a case make any 
diflerence.' 



ABT. IX. CAREIEB8 Or PASSESSEK8. 

§ 590. Having considered the rights, duties, and ob- 
lig^ons of carriers of goods for hire, we may now pass 
to the consideration of those of Carriers or Fassen- 
OEBs. It has been already stated, that carriers of pas- 
sengers merely for hire are not subject to the same 
responsibility as carriers of goods for hire at the com- 
mon law.* Attempts have been made to extend their 
respcMisibility to aO losses and injuries, except those 
arismg from the act of God, or public enemies. But it 
has been uniformly resisted by the Courts, though a 
strict responsibility is imposed on them.* It may be 
useful, however, to consider somewhat n^ore at lai^e, 
than has yet been done, tbeu* duties, tialnlities, and 
rights. And first, of Passehoer Carriers on Land. 

^ 691. (1.) Their duties in tbe commencement of 
the journey. The first and most general obligation on 
their part is to carry passengers whenever they offer 
themselves and are ready to pay for their transporta- 
tion. This results from their setting diemselves up* 
like innkeepers, farriers, and other carriers, for com- 

' Abbott on Shipp. P. 3, ch. 7, J 4; Do«¥°' '■ Jf«»M<. 3 BinR- ^■ 

ssa 

• Abbott, ibid ; Dovgat v. KemiU, 3 Biog. R. 383 ; Mocntm t. Eymer, 
Hit. If Selw. 303 ; Barker J. Otven, 17 Johna. It . 334. 
> Am«, $ 4^ i 1 Bell Com. 468, 475. 
' Attn v, HMven, 3 Gtp. R. SSB. 
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moD public empbyment They are do more at liber- 
ty to refuse a passenger, if they have sufficient room 
and accommodation, than an innkeeper has a guest.* 
If several persons have contracted to go in company 
inside, the carriers have no right to separate them into 
different parts of the coach outside and inside.' 

§ 592. In the next place they are bound to provide 
coaches reasonably strong and sufficient for the jour- 
ney, with suitable harness, trappings, and equipments ; 
and to make a proper examination thereof previous to 
each journey." 

^ 593. In the next place they are bound to provide 
careful drivers of reasonable skill and good habits for 
the journey ; and to employ horses, which are steady, 
and not vicious, or likely to endanger the safety of the 
passengers.' In the pithy language of an eminent 
Judge it may be said, that " the coachman must have 
competent skill ; he must be well acquainted with the 
road he undertakes to drive; he must be provided 
with steady horses, a coacb and harness of sufficient 
strength and properly made, and also with lights by 
night. If there is the least failure in any of those 
things, the duty of the coach-proprietors is not fulfilled, 
and they are responsible for any injury or damage, that 
happens." * 

1 Brelherion t. tfood, 3 Biod. & Bing. 54 ; 9 Price R. 408 ; 6 Hoore 
B. 141 ; Antta V. fTaUriuiuse, 2 Cbitty R. 1 ; MtnUtr t. Cooptr, 4 E^ 
R.aeO; 1 Bell Com. 463. 

a Long V. Home, 1 Cur. &. Ptyne, 610. 

3 BremnwT. ff'illiam*, I Cbit.& Payne, 144; Croflt t. Widtrhmit, 
3 Bing. 331 ; Jonei v. /oyce, 1 Stark. 493 ; CkrittU v. Origgt, 3 Cuop. 
a. 80; 1 Bell Com. 462. 

* Wataad v. JGttiiu, 1 Stark. R. 372 ; Chritlie v. GHgga, 3 Camp- R. 
79; HinrU v. Coitar, 1 CaiT. & Payne, 636; CroJU v. Voler&Mite, 
SBiiiK. R. 321. 

a Per Beat C. J. in C^/t* v- WattiMuit, 3 BiDg. R. 314, 331 ; 1 Bell 
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i 594. In the next pbce Aej se bound not to 
orerVtad the coacb e:*J>er with passensen or faigga^; 
and lo take care:, thai the weight is suitaUj adjusted, 
to that die coach is not tcp-heaTy and made fable to 
orereet-' ^ 

^ 595. lo the nest [Jace ther are bound to recave 
and to take care of the usual hiegage, irhidi it b 
customarf to aDow eTerr passenger to canj for the 
journej.* 

^ 596. And in aD these cases they are not odIt per- 
sonaOj bound for their own acts, but fw the acts of 
thdr servants and agents in thetr employ, and also, in 
cases of partnership, (or the acts of th^ partners.* 

§ 597. (2.) Their duties on the prepress al die 
jonrnej. Passenger-carriers are boond to stc^ at the 
usual places, and allow the usual interrals tar refresh- 
ment of the passengers ; and they cannot at their mere 
caprice vary or annul these accommodations ; for eveiy 
passenger is understood to contract for the nsoal rea- 
sonable accommodations.^ 

^ 598. They are bound to make use of all the ordi- 
nary precautions for the safety of passengers on the 
road.^ This involves a consideration of the duties of 
the coachman in drivmg on the road. If he is guit^ 
of any ra.<(hness, negligence, or misconduct, or is un- 
skilful, or deviates from the acknowledged custom of 
the road, the proprietors will be responsible for any in- 
jury resulting from his acts. Thus, if the driver dirives 

■ Long r. Hanu, 1 Cur. & Paj-ne, 613 ; bntii y. Clark, 4 Eip. R. 
390 i JUtoK V. Heaven, 2 Eap. R. 533 ; ILnmt t. Mmadain, 5 Petend. 
Abr, Cttrrwra, p. M ; 1 Bell Com. 463. 

• Aofniwonv, 2>unmore, 3B(M. &.PulL4tg; 4£sp.177; 6Eact,S6<. 
) ffabmd T. EUans, 1 Stork. R. 373 ; HdfB N. P. 337- 

• fi P«tend. Abr. Camera, p. 48, note. 

• 1 BtU Coco. 463. 
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with reins so loose, that he cannot govern his horses, 
the proprietors of the coach will be answerable.' So, 
if there is danger in a part of the road, or in a particu- 
lar passage, and he omits to give due warning to the 
passengers.* So, if he takes the wrong side of the 
road, and an accident happens from want of proper 
room.' So, if by any incaution he comes in collision 
with another carriage.* In short, he must in all cases 
exercise a sound and reasonable discretion in travelling 
on the road, to avoid dangers and difficulties, and if he 
omits it, his prmcipals are liable.* And the Uability of 
the coach proprietors will be the same, although the 
injury to the passenger is caused by his own act, as 
by leaping from the coach, if there is real danger, and 
it arises from the careless conduct of the driver.* 

^ 699. There are in England three customary rules 
or directions for driving ; first, that in meeting each 
party shall bear or keep to the left. The rule in Ameri- 
ca is the reverse, that each party shall bear or keep to 
the right Secondly, that in passing, the foremost 
person bearing to the left, the other shall pass on the 
off side. Thirdly, that in crossmg, the driver shall bear 
to the left hand and pass behind the other caniage.' 
But the rule in England is not inflexible, that the 
driver shall in all cases pass another carriage on the 



1 Jl^an t. Htaetn, 3 Bsp. R. 533. 

9 Dw&eii V. Sm^ 1 Camp. R. 167. 

3 Wordfoiorlk v. tViUan, 4 Eap. R. 273; Waland v. Siin*, 1 Stark. 
373. 

'• Maifiie\B V. Boyet, I SUtk. B. 483 ; Dudliy t. Smith, 1 Camp. R. 167. 

5 Jaduat* T. ToiUtt, 3 Stark. R. 37. 

B Anu V. Daset, 1 Stark. R. 493 ; CroJU t. Wsderhinut, 3 Bing. R. 
331. 

1 S Petersd. Abr. Carrier, p. 55, note ; uki aee ft^agtk y. Carr, 3 Dow 
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off ride. He may, if the street or road is ray broad, 
go on the near side.' So, if there is no otb»- cairi^^ 
on the road, whose passage maj be intetnipted, the 
drirer is not bound to keep the left side of the nad 
according to the rule of the road. In such caaes be 
may go on either side of the road, as be pleases.* And 
if the driver is on the wrong «de of the road, the car- 
rier is not answerable for any accident, unless there is 
some negligence rai the part of the driver.' 

600. (3.) The tennination of the joumej. In all 
cases the coach propriebHs are boand to carry the 
passengers to the end of the journey, and to put them 
down at the usual place (A stopping ; and if that is an 
inn-yard, it is not sufficient to put them down on the 
outside of the gateway of the inn.^ If they agree to 
take a passenger to a particular place, this also be- 
comes obligatory on them.^ And if the custom of the 
coach is to carry the passengers to their own houses 
or lodgings in a particular place, that must be con- 
formed to. 

^601. Next, as to the liabilities of passenger-carriers. 
These naturally flow from their duties. As they are 
not, like common carriers of goods, msurers against all 
injuries except by the act of God, or public enemies, 
the inquiry is naturally presented, what is ^e nature 
and extent of their responsibihty. It is certain, that 
their undertaking is not an undertaking absolutely to 
convey safely. They are bound only to ibte care and 



1 Ibiil ; fFonUumth v. mUan, 4 Esp. R. 373L 

9 J}Mtm V. Heavm, 3 Eip. R. 533; Mayktu, v. Boyee, 1 Sbuk. R. 
4K1. 

• CnJU V. WaUrhmut, 3 Ring. R. 319, 331. 

* DwUtg V. Smilh, 1 Camp. R. 167. 
^ Ktry. JVounlain, 1 Ecp. R. 37. 
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diligeDce in the performance of their duty.' But in 
what manuer are we to measure this due care and dili- 
gence ? Is it ordinary care and diligence, which will 
make them liable only for ordinary neglect? Or is it 
extraordinary care and diligence, which will render 
them liable for slight neglect? As they undertake for 
the carriage of human beings, whose lives and Ihnbs 
and health are of great importance as well to the pub- 
lic as to themselves, the ordinary principles in criminal 
cases, where persons are made liable for personal 
wrongs and injuries arising from slight neglect, would 
seem to furnish the true analogy and rule. It has 
been accordingly held, that the passenger-carrier hinds 
himself to carry safely those, whom he takes into his 
coach, as far aa human care and foresight vnll go,' 
that is, for the utmost care and diligence of very cau- 
tious persons. 

^ 602. But passenger-carriers, not being insurers, 
are not responsible for accidents, where all reasonable 
skill and diligence has been employed. When every 
thing has been done, which human prudence can sug- 
gest, accidents may happen. The lights may in a darit 
night be obscured by fog ; the horses may be frighten- 
ed ; the coachman may be deceived by the sudden 
alteration of objects on the road ; the coach may be 
upset accidentally by striking another vehicle or meet- 
ing with an unexpected dbstruction ; in all these and the 
like cases, if there is no negligeace, the coach proprie- 
tors are exonerated.* 

1 Barru v. Gtttar, 1 Cmt. i Pajme, 636 ; Cro/lt v. fraterhoiut, 
3 BiDg. R, 331. 

> Jtlon v.Htaeen, ft Etp.R. 533; ChrMiev. Griggs, 3 CMap.B.. 79; 
ffluU T. BovUon, Peake R. 80 ; I Beli Com. 563. 

3 Crtf/U V. maerhovft, 3 Bing. R, 319, 321 ; Chriilie v. Griggi, 
3 CuDp. R. 79 ; Jl^on y. Htaom, 9 Eap. R. 533. 
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§ 603. The rights of passenger-carriers. As tiiey 
are under obligations to carry passengers, and cannot 
properij re^e them, when they have accommoda- 
tioQs, so on the other hand they are entided to be se- 
cure of their reward or compensation. They have, 
therefore, a right to demand and to receive their &re 
at the time when the passenger engages his seat ; and 
if he refuses, they may fiU up the fAace with other pas- 
sengers, who are ready to make the prc^r deposit* 

^ 604. The passenger-carrier also has a lien upon 
the baggage of the passenger for his fere or passage- 
money ; but not on the person of the passei^er, or 
the clothes he has on.' 

§ 605. Secondly, The rights, duties, and liabilities 
of PASSEiTGEBCAiiRiERs BY WATER. In the preced- 
ing remarks our attention has been principally drawn 
to the conduct of passenger-carriers on land. But 
there are some rules of an analogous nature, which 
have been adopted for the regulation and government 
of Fassekoer aitd Carrier vessels in mland navi- 
gation, as well as upon the ocean, which deserve no- 
tice, as they may furnish grounds of responsibility or 
excuse for losses, which have arisen in the course of 
their voyages, from the accidents or collisions or ri- 
vahies of navigation. 

§ 606. Thus, in New York various positive regula- 
tions have been adopted by the legislature in regard 
to the conduct of canal boats ; and if the master of any 
boat deviates from them and any mjury occurs, he and 
the owners will not only be liable to the statute penal- 
ties, but they will also be bound to make good all 

1 Ker V. Mowntaia, I Esp. R. 37. 

« AbboU on Shipp. P. 3, ch. 3, ^ U ; ITol/ v. Stmnert, 2 Camp. R. 
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losses and injunes sustained thereby. It seems to be 
a general regulation, that freight-boats shall afford eve- 
ry iacility to the passage of packet or passenger boats, 
as well through the locks as every where else on the 
canal. Therefore, if a packet-boat arrives at a lock 
while a freight-boat is waiting for it to be emptied, the 
freight-boat is bound to yield the first passage into the 
lock to the packet-boat. And if, by any undue resis- 
tance on the part of the freight-boat, an injury occurs, 
it must be borne by the master and owners of the 
latter.' 

§ 607. The conduct of carrier-vessels on the ocean 
has in several instances come under the examination of 
judicial tribunals ; and a law of the sea, as well as a 
law of the road, has been recognised, as to their rights 
and duties. The Court of Admiralty has a general 
jurisdiction in what are technically called cases of col- 
lision, that is, cases, where damages have been occa- 
sioned by the running foul or collision of two vessels 
on the ocean. And as the Court of Admiralty is the 
only tribunal sitting in countries under the jurispru- 
dence of the common law, which can ordinarily ad- 
minister a remedy in rem, and hold the offending ves- 
sel itself liable for the payment of the damages, ques- 
tions of this nature have been of more frequent occur- 
rence in that Court than elsewhere.' 
• ^ 608. According to Lord Stowell, there are 
four possibilities, under which accidents of this sort 
may occur. In the first place it may happen without 
blame being imputed to either party ; as where the 

1 Farmumrth v. Groot, 6 Cowen E. 6D8. 

s The Thama, 5 Rob. 308 ; The JVeplune, 1 Dodson R. 46? ; TS* 
Woodrop Simt, 2 Dodson R, B3 ; Tht Dimdet, I Hagg. R. 109 ; CWe t. 
Laurit, 5 B. & Cre». 156. 
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loss b occasioned by a storm or any other vis major. 
In that case the loss must be borne by the party, on 
whom it happens to hght ; the other not being respon- 
sible to him in any degree. Secondly, a misfortune of 
this kind may arise, where both parties are to blame, 
where there has been a want of due diligence or of 
skill on both sides. In such a case the rule of taw is, 
that the loss must be apportioned between them, as 
having been occasioned by the fault of both of them. 
Thirdly, it may happen by the misconduct of the suf- 
fering party oiUy ; and then the rule is, that the sufferer 
must bear his own burthen. Lasdy, it may have been 
the fault of the ship, which ran down the other ; and 
in this case the injured party would be endtled to an 
entire compensation from Uie other.' The ancient 
general maritime law exacted a full compensation out 
of all the property of the owners of the guilty ship, up- 
on the common principle applymg to persons under- 
taking the conveyance of goods, that they were an- 
swerable for the conduct of the persons, whom they 
employed ; and of whom the other parties, who suf- 
fered damage, knew nothing, and over whom they had 
no control To this rule England for a long time con- 
formed ; but Holland having for the protection of its 
own navigation limited the remedy to the value of the 
ship, freight, apparel, and furniture, England has re- 
cenUy followed the example, and established by statute ' 
a like limitation.' In America, no positive enactment 
has been made ; and therefore the responsibility of the 

1 I quote the very language of Lord Stowell in Tke Wovdrop Simt, 
S Dodaon R. B3, 65; aee also 1 Bell Com. 579, 560, 581. 

• Rtatuto 53 Geo. 3, ch. 159; The Dundee, 1 Hagg. Adm. R. 109; 
Oolc V. Laurie, S B. & Crei. 156 ; The Catharine qf Dover, 9 Hagg. 
Adm. R. IM. 
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vessel and its owDers stands upon the geDeral mari- 
time law. 

^ 609. Another case has been put by a learned 
commentator upon commercial law.' It is where 
there has been some fault or neglect ; but on which 
side the blame lies is inscrutable, or left by the evi- 
dence in a state of uncertainty. In such cases, many 
of the maritime states of continental Europe, have 
adopted the rule to apportion the loss between the two 
vessels.^ In the Scottish law this point seems left 
undetermined ; although one of her early jurists has . 
considered the rule to be the same as the rule (^ 
apportionment on the continent.* The English law, 
at the time when Mr. Bell published the last edidon of 
his Commentaries, had not furnished any authority 
either for or against the rule.* In a recent case of col- 
lision, however. Sir Christopher Robinson, in summing 
up the facts to the masters of Trinity House, whom 
he had called to his assistance, made the following 
remarks : " The result of the evidence will be one of 
three alternatives ; either a conviction on your mind, 
that the loss was occasioned by accident, in wluch 
case it must be sust^ned by the party, on whom it has 
fallen ; or. a state of reasoncAle doubt as to the prepon- 
derance of evidence, which will have nearly the same 
effect ; or third, a conviction, that the party chained 
with being the cause of the accident is jusUy chai^ea- 
ble with the loss of this vessel, according to the rules 
of nav^tion, which ought to have governed them." * 
It is not perhaps quite certain, whether the learned 

1 Mr. Bel] ; 1 Bell Com. 579. 

> 1 Bell Com. 579 to 582, and the aathorities there cited. 

a Ibid. * Ibid 

s Tht OnlAmnc of Dottr, H Hagg. R. 145, 154. 
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Judge had in lus mind at the moment a case, where 
there was a coilision by some fault, but it was uncer- 
tain by which party, when he speaks of " a state of 
reasonable doubt, as to the preponderance of evidence,*' 
or whether he applied that language to a doubt, whether 
it was a loss by accident or not ; though the former 
would seem to be the natural construction. If his 
language was meant to apply to a case of inscrutable 
fault or blame, then the rule in England would seem 
to be not to apportion in a case of loss by inscrutable 
&ult or blame. If it was meant to apply merely to 
the question of accident, then the rule is stilt open to 
controversy in England. If the question is still open 
to controversy, there is great cogency in the reason- 
ing of Mr. Bell in favour of adopting (he rule of appor- 
tioning the loss between the parties.' Many learned 
jurists support the justice and equity of such a rule; 
and especially it has the strong aid of Pothier and 
Emerigon.' 

§ 610. In the civil law, in cases of loss by pure 
accident, or by the act of God, the same rule existed 
as in the common law, that the loss must be borne by 
the sufferer according to the maxim, that it falls, where 
it hghts.' Mr. Bell seems in his text to incline to the 
opinion, that the same rule pervades and has pervaded 
the maritime and municipal codes of all nations ; and 
that the rule of apportionment to be found m any of 
those codes, applied only to cases of mutual fault, or 
of inscrutable fault* That the rule t)f the civil law 
was adopted into the maritime codes of many nationSj 

1 1 B«ll Com. 581. 

• Pothier, Avwiei, n. 155; 1 Emerig. Aasur. ch. ISi § 14. 

* nig. Lib. {), tiL 3, L 29, 1^ 3, 4 ; I BeU Com. 580. 
< 1 Belt Con. 580, 561, uid notaa. 



by Google 



Ca. TI.] CARRIERS OF PASSENGERS. 386 

cannot admit of a doubt That it was adopted into 
alt, or that it now pervades all, is by do means clear. 
Mr. Abbott entertains a different opinion on this point 
from Mr. Bell, and says, that by the law of most of the 
continental nations of Europe the injuiy done by one 
vessel to another or its cargo, without fault in the per- 
sons belonging to either ship, is to be equally borne 
by the owners of the two vessels ; * and Mr. Marshall 
expresses the same opinion.' Mr. Bell, however, has 
the support of many learned jurists on his side.' 

^ 611. In all these cases of collision the essential 
question is, whether proper measures of precaution are 
taken by the vessel, which has unfortunately run down 
the other. This is partly a question of nautical usage, 
and partly a question of nautical skill. If all the usual 
and customary precautions are taken, then it is treated 
as an accident, and the vessel is exonerated. If oth- 
erwise, then the offending vessel and its owners are 
deemed responsible. Some rules, however, which 
probably had their ori^n in the customs of navigation, 
are now adopted as positive rules of law. Thus, the 
law imposes upon the vessel, having the wind free, 
the obligation of taking proper measures to get out of 
the way of a vessel, that is close hauled, and of show- 
ing, that it has done so ; otherwise the owners will be 
responsible for any loss, which ensues.* Therefore, a 
vessel sailing with the wind must give way to one 
sailing by the wind ; and the vessel sailing by the wind 



1 Abbott on Shipp. p. 3, ch. 6, j 13. 

B HnriihBll on Iniur. B. 1, ch. ]3, f 3. 

■ 1 Bell Com. 560, 561, and notes, ibid ; Pothier, Anriea, n. 155 ; 
1 Emerig. Asaar. cb. 19, H4 ; 3 Soot Com. 184. 

« The fToodrtp SitM, 9 DodsoD R. 83; 3 Kent Cons. 184; The 
71Umm«, 5 Rob. 345 ; 1BeUConi.S6a 
49 
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is not obliged to alter her course.* Another rule is, 
that the master of a vessel entering a port or river, 
where other vessels are lying at anchor, is bound to 
make use of all proper checks to stop the head-way 
of his vessel in order to prevent accidents ; and if 
from want of such precautions a loss ensues, he and 
his owners will be responsUjle.' Another rule is, that 
when vessels are crossing each other in opposite 
directions, and there is the least doubt of their going 
clear, the vessel on the starboard tack is to persevere 
in her course, while that on the larboard is to bear up, 
or keep more away before the wind.' And in respect 
to steam-boats, as they do not receive their impetus 
from sails, but from steam, they are capable of being 
kept under better command ; and therefore it seems, 
from their greater power, they ought always to give 
way in favour of a vessel using sails only.* There 
are some other rules laid down by Emerigon, and other 
foreign jurists ; but as they do not appear to be ex- 
pressly recognised in the common law, it may be 
questionable how far they constitute a part of the 
general law of the sea.* 

§ 612. Some statute regulations have been made 
by the congress of the United States for the regulation 
of passenger-ships in voyages to or from foreign ports. 
They require, that the number of passengers, which 
BhaU be taken on board of any ship, bound to or from 
the United States, to or from any foreign port, shall 
not exceed two for every five tons of the ship's custom- 
house mecisurement ; and, that the quantity of water 



1 AngelPa Law InteUigencer for 1639, p. 30. 

> Tht Alpfune 3d, 1 DodsoD R. 467 ; 3 Kent Com. 1S4. 

> 7^ Shannon, 2 Hag;. R. 174, < Ibid, 
s Bmerig. Absut. ch. 12, $ 14. 
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and provisions, which shall be taken on board and 
secured under deck, by every ship bound from the 
United States to any port on the continent of Europe, 
shall be sixty gallons of water, one hundred pounds of 
salted provisions, one gallon of vinegar, and one hun- 
dred pounds of wholesome ship-bread. It is also made 
necessary for the master to have a manifest or list on 
board of all the passengers taken on board at any 
foreign port. These enactments are enforced by suit- 
able penalties and forfeitures.' 



ART. X. SPECIAL OR QUASI BAILEES FOR HIRE. 

^613. There is a class of bailments not exactly fall- 
ing under any of the heads already examined, which 
bears some analogy to cases of deposits for hire, or 
locatio custoduB ; and to judicial deposits under the 
French law.' Such are cases of Possession op 
Property by Captors, by Revenue Officers, 
BY Prize Agents, by Officers of Courts, and 
BY Salvors, who have preserved property, and are 
entitled to salvage. All these seem quasi bailees, or 
depositaries for hire. 

§ 614. First, m respect to Captors. If the cap- 
ture is tortious and without reasonable cause in the ex- 
ercise of belligerent rights, the captors are bound for 
all losses and damages whatsoever. If on the other 
hand the capture is ori^ally justifiable, the captors 
are deemed possessors bond fide, and the law is clear, 
that a bond fide possessor is not responsible for casual- 
ties. But he may by subsequent misconduct forfeit 



1 St&tnto of 1619, ch. 170 ; 3 Storj U. S. L&ws, 17S3. 
> PoUiier, IMpM, n. 84 to 118. 
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the protection of his hir tide, and render himself liable 
to be considered as a trespasser from the beginning.* 
But mere irregularities will not charge the captors, un- 
less they produce an irreparable loss, or justly prevent 
a restitution of the property.* If there has been any 
embezzlement, the captors must answer for that, if it 
occurred while the property was in their custody, 
whether it was done by themselves, or by any persons 
acting imder them.^ 

^ 615. The first question in all cases of this nature 
is, what is the degree of care or diligence, to which 
the captors are bound. An attempt has been made to 
charge them with the same degree of responsibility as 
innkeepers and common earners ; but this doctrine has 
been constantly repudiated.'' ■ On the other hand an 
attempt has been made to bring down their responsi- 
.bility to the same degree as that, which the captors 
take, or may be presumed to take, of their own property. 
This doctrine has also been overruled.' The true 
rule deducible from the nature of their rights and du- 
ties seems to be, that they are bound to the same de- 
gree oi diligence, which prudent persons exercise in 
keeping theb- own property ; that is, they are bound to 
ordinary diligence." 

§ 616. The reasoning of Lord Stowell on this sub- 
ject seems entirely convincing. When goods are taken 
justifiably, jure belli, the captors have a right to bring 
them in for adjudication ; and if in so doing any acci- 
dent happens, they will be excusable, except for want of 

1 7?^ BtUey, 1 Rob. 93, 96. 'The BeUeg, 1 Rob. 93, 9», lOa 

> Tkt CoRtordia, a Rob. Wfi ; 7^ DtrmtAr, 3 Rob. 129, 130. 
< 3%e Maria if Vroa Jdumna, 4 Rob. 348, 350 ; Tht BtndAtrg, 
6 Rob. 142, 146. 
s Tht fftSwim, 6 Rob. 316. e IT&e JHorw, ^ 4 Rob. 346, 35a - 
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due care on the part of themselves or &&r agents. 
But however justifiable the ori^Dal seizm% may be, 
stUl the captors hold but an imperfect right The 
property may turn out to belong to others ; and if the 
captors put it into an improper place, or keep it with 
too little attention, they are liable to the consequences, 
if the goods are not kept with the same caution, with 
which a prudent person would keep his own property.* 
The position sometimes taken, that captors are answer- 
able only for the same care, as they would take of 
their own property, is not a just criterion in a case c^ 
this sort. In cases of capture there is no confidence 
reposed, nor any voluntary election of the person, in 
whose care the property is lell. It is a compulsory 
act of justifiable force ; but still of such force, as re- 
moves fi^m the owner any responsibiUty for the impru- 
dent or incautious conduct of the prize-master. It is 
not enough, therefore, that a person in that situation 
uses as much caution, as he would use about his own 
affairs. The law requires, that there should be no de- 
deficiency of due diligence.' And if a loss occurs, the 
onus is on the ct^tors to show, that due diligence has 
been used, and that the loss was not Irom any fault or 
misconduct on the part of themselves or their agents.' 
If there has been any loss by the wilful neghgence of 
the prize-master, by not taking a pilot at the proper 
place, or by not placing the vessel in a proper situation 
for quarantine, the captors will be responsible, as much 
as in cases of embezzlement.^ 



1 The Maria, t(e. 4 Rob. 348, 35t, 353 ; The Catharine if ^na, 
4 Rob. 39. 

• The )miam, 6 Rob. 316, 316. 3 Ibid. 

* The Die Fire Darner, 5 Rob. 357 ; 7%< /Vtyo, 5 Rob. 75 ; Tkt fPO- 
Kon, 6 R<A. 316. 



by Google 



390 SPECIAL OR 4ITAai BAILEES FOR HIRE. [OH. VI. 

ij 617. If the goods have been unlivered by a de- 
cree of the Prize Court, and placed under the joint 
locks of the officers of the reveaue and of the captors 
in a warehouse, and are stolen from thence by bui^- 
lars without any want of due care by the balees, the 
unlivery being under the direction of the Court, and 
the possession of the captors the possession of the 
Court, the captors are not liable for the loss.^ 

^ 618. Secondly. The same rules, which apply to 
cj^tains, would seem to apply to Revenue Officers 
and others, who seize property for supposed forfeitures. 
If the seizure is without justifiable cause, they are re- 
sponsible for all losses and damages ; if for justifiable 
cause, they are responsible only for losses and damages 
occasioned by the want of ordinary diligence.' 

§ 619. Thirdly. As to Prize Agents, the same prin- 
ciples upon the Uke reasoning would seem to prevail. 
Indeed, they do not seem essentially to differ from 
other agents actmg for hire.* 

§ 620. Fourthly. As to Officers op Courts. In 
respect to property m the custody of the officers of a 
Court pending process and proceedings, such officers 
are undoubtedly responsible for good ftdth and reason- 
able diligence. K the property is lost or injured by 
any negUgent or dishonest execution of the trust, they 
are Uable in damages ; but they are not, as of couree, 
liable because there has been an embezzlement or 
theft. They must be affected with culpable negligence 
or fraud. And it seems, that the Court places such 
confidence in its officers, that it will require some 
proof at least of negligence or fraud, before it will 

1 Tfte .Mario, Ifc. 4 Rob. 348. 

« Burke T. TVmH, 1 Mason R. 96, 101. 

3 Tkt Rendtierg, 6 Rob. 14S, 154 to 158. 
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throw the burthen of proof upon them to exonerate 
themselves.* The degree of diligence, which officers 
of the Court are bound to exert in the custody of the 
property, seems to be such ordinary dihgence, as 
belongs to a prudent and honest discharge of then- du- 
ties, and such as is required of all persons, who receive 
compensation for their services.* That is the rule of 
the French law ; and it is founded upon the neutndity 
of interest and benefit in the parties.* 

^ 621. And generally a Uke rule applies to Re- 
ceivers and other depositaries appointed by the 
Court* Pothier, however, thinks, that the general re- 
ceiver of a Court, ("Receveur des consignaiions,") 
who in virtue of his office receives the property brought 
into Court, becomes bound to all possible diligence, and 
is Uable for the slightest neglect.^ He founds his rea- 
soning, however, upon circumstances pecuhar to the 
French law, or at least upon circumstances not appU- 
cable to receivers in general either in England or 
America. 

^ 622. Fifthly. As to Salvors. Wherever a ship and 
cargo, or any part thereof, are saved at sea by the exer- 
tions of any persons from impending perils, or are re- 
covered after an actual abandonment or loss, such per- 
sons are denominated Salvors ; and they are entitled 
to a compensation for their services, which is known 
by the name of salvage.^ As soon as they take pos- 
session of the property for the purpose of preserving 
it, as if they find a ship derelict at sea, or if they re- 

1 Bunte V. Trevilt, 1 Mason R. 90, 101 ; The Hoop, 4 Bob. 145 ; Tfte 
lUnd^itrg, 6 Rob. 149, 157. 

The Rendtberg, 6 Rob. 143, 154, 156, 169 ; Bwkt v. TrtvOl, 1 Ma- 
son R. 96, 100, 101. 

s Potbier, IMp6t, n. 92, 96. 

* 3Atk.480; 2Ch. R. 9; 8 Ves. 85 ; 3 Vez. jr. 566 ; 11 Vez.377. 

s Potbier, DipGt, n. 111. < AbboU on Shipp. P. 3, ch. la 
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capture it, or if they go on board a ship in distress, and 
take possession with the assent of the master or other 
persons then in possession, they are deemed bond fide 
possessors, and ieir possession cannot be lawfoUy dis- 
placed.' They have a hen on the property for their 
salvage, which the laws of aU maritime countries will 
respect and enforce. 

§ 623. Persons thus undertaking to act as sal- 
vors are responsible not only for good faith, but for 
reasonable diligence in their custody of the salvage 
property. If they are guilty of gross negligence, or 
embezzlement, or fraud, they certainly forfeit all their 
claims to salvage.* But whether, besides a forfeiture 
of their claims for salvage, they may not also in a case 
of gross negligence be positively responsible to the 
owners of the property for loss occasioned by such 
negligence, does not appear ever to have been the 
subject of any judicial determination. Indeed it does 
not any where appear, what is the degree of diligence, 
to which they are bound ; whether it is, Uke bailees 
for hire, to ordinary diligence, or to slight diligence, 
like a depositary in a case of miserable deposittim. 
The closest analogy is that of a mere finder of goods 
on land, who incurs (as has been seen) the responsr- 
biUty of a mere depositary without hire." But the 
finder of goods on land is not entitled to receive any 
compensation, as the salvor at sea is ; and this may 
furnish a distinction fit for consideration in a case, 
which shall call for a decision upon this point. 

^ 624. Where salvage property has been brought 
m port, and pending a suit for compensation a part of 

1 TkK BlandinhafU, I Dodson R. 414. 

s 7%« BlaxTtaa, 2 Crancli, 340 ; I Peteii'a Cond. R. 397. 

3 Ante, § Doct 8i. Stud. ch. 38. 
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it perishes by accident, as by fire, without any de&ult 
on either side, if the property remains in the custody 
of the Court, the loss is to be borae by the owners 
and salvors as a common loss. But if the property has 
been delivered to either party upon an appndsement, 
the loss is then to be borne exclusively by such party, 
for he takes upon himself the risk.^ The consideration 
of the subject of salvage generally belongs more ap< 
propriately to the Law of Shipping ; and therefore will 
not be further enlarged upon in this place. 

^ 626. These Commentaries upon the Law of Bail* 
ments are now brought to a conclusion. Upon a re- 
view of the whole subject it will at once occur to the 
reader, what a great variety of topics, discussed in the 
civil and for^gn law, remains wholly unsetded in the 
common law. He will also be struck with the many 
ingenious and subtile disdncdons, singular cases, re- 
fined speculations, and theoretical inquiries, to which 
the free habits of the civilians conduct them in the 
course of thdr reasoning. Let it be remembered, how- 
ever, that if some of these distinctions and speculations 
and mquiries seem remote fiY>m the practical doctrines 
of the common law, they may yet be of great ulihty in 
the investigation and illustration of elementary princi- 
ples. They employed the genius and exhausted the 
learning of many of the greatest jurists of all antiquity ; 
and were thought worthy of bemg embodied in the 
texts of Justinian's immortal Codes. In modem times 
the noblest minds have felt a life of laborious diligence 
well rewarded by gathering together illustrative com- 
mentaries in aid of these texts. What, indeed, was 
juridical wisdom m the best days of imperial Rome ; 

1 Th* Three IHendt, 4 Rob. 266. 

60 
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what is yet deemed the highest juridical wisdom in the 
most enlighteDed and polished nations of continental 
Europe ; ought not to be, and cannot be, matter of in- 
difference to any, who study the law, not as a mere 
system of arbitrary rules, but as a rational sdence. 
The common law has silently borrowed many of its 
best principles and expositions of the law of contracts, 
and especially of commercial contracts, from the Con- 
tinental jurisprudence. To America may yet be re- 
served the honour of still further improring it by a 
more intimate blending of the various lights of each 
system m her own administration of civil justice. 
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